
NARRATIVE SUMMARY OF SOS ACTIVITIES THROUGH JULY 2007 
 

 Save Our Shoreline was formed in August of 2001, with the 

adoption of our Articles of Incorporation and Bylaws.  The Board 

subsequently adopted a Mission Statement and a Statement of 

Operational Strategy.  We developed organizational materials and 

began a membership drive that has taken us to over 3,200 member 

households.  We were responding to letters from state and 

federal authorities stating that we could no longer maintain our 

beaches.  The state asserted that the vegetation appearing on 

those beaches was normal and that the state owned all shoreland 

below the elevation of 580.5 feet above sea level.  The federal 

letters asserted that the Corps of Engineers had jurisdiction of 

all shoreland below 581.5 feet above sea level.  As you will see 

below, these assertions proved untrue. 

 Three months after our formation, hundreds of us came out 

in force at a meeting of the Great Lakes Task Force of the 

Michigan Senate, whose report noted our presence and the need to 

address our concerns in several places.  We then organized a 

legal fund and promptly raised over $200,000 so that we could 

respond, as a community, to claims of state ownership of the 

beaches, to the assertion of federal jurisdiction over our 

beaches, and to suits filed against three beachowners for beach 

grooming, among other things. 



 In Summer 2002, three board members gave a congressional 

briefing in Washington, D.C., and the House Transportation 

Committee subsequently issued a committee report questioning the 

Corps’ actions, and directing the Corps to work with shoreline 

owners.  Later that summer, we filed an amicus brief with the 

U.S. Supreme Court in U.S. v Borden Ranch Partnership, and our 

concerns about the government’s expansive use of the Clean Water 

Act to curtail beach maintenance were specifically taken up by 

the court at oral argument.  The issues, however, were left 

unresolved due to a 4-4 decision. 

 The letters from the state asserted that the state owned 

our beaches to a so-called “Ordinary High Water Mark”; that 

vegetation was “regrowing”; and that beach grooming violated 

laws governing wetlands and submerged lands.  Though we doubted 

the accuracy of these assertions, we decided to pursue changes 

in the law to clarify our rights.  After a comprehensive 

presentation and legislative campaign, we obtained passage of 

2003 P.A. 14 on June 5, 2003.  Among other things, the Act 

allowed removal of vegetation under certain conditions, and the 

MDEQ developed a new permit form.  At the same time, the 

Michigan legislature passed  a concurrent resolution requesting 

that the President and the Corps defer to Michigan law.  At 

about that time, SOS received a special tribute from the 

Michigan legislature. 



 To rebut the MDEQ’s assertion of ownership, we filed an 

amicus brief with the Michigan Court of Appeals in a case 

involving a shoreline owner’s exclusive-use rights to his beach, 

and as a result, that court ruled in favor of the shoreline 

owner.  That case was appealed to the Michigan Supreme Court, 

and we filed an amicus brief in response, explaining that 

shoreline owners own to the water’s edge.  Several other 

organizations filed supporting briefs.  The court refused to 

adopt the state’s position (as set forth in its letters) that it 

owned the beaches below the elevation of 580.5 feet above sea 

level, but did change Michigan law by imposing a “public trust” 

upon private shoreland, which included a “right” for the public 

to walk the shores.  We helped an Appeal to the United States 

Supreme Court, but that request for appeal was denied.  The SOS 

Board continues to evaluate its response to this decision, which 

it deems an unconstitutional taking, and inconsistent with prior 

Michigan law. 

 We learned that much of the vegetation was not “regrowing,” 

as the state asserted in its letters.  Instead, we found that 

the vegetation growing on most of our beaches was phragmites, an 

invasive, non-native species that has virtually no habitat 

value, crowds out and eliminates native vegetation, and grows 

twice the height of native vegetation (in many cases 10-15 feet 

high).  It is an opportunistic plant that overtook the nutrient-



enriched shores exposed by low water.  Indeed, photos show that 

this was the vegetation presenting itself on the beach of the 

Kincaids, who were sued by the federal government when they 

fought against the plant.  Save Our Shoreline has raised 

awareness of the phragmites problem with state and federal 

regulators, the environmental community, and the public, and has 

successfully led the effort to legally ban the proliferation of 

phragmites in Michigan. 

 Our federal efforts have also achieved results. Though two 

shoreline owners promptly settled for nominal damages, the 

Kincaids of Caseville chose to fight for their rights, and SOS 

helped, leading the Corps of Engineers to seek and obtain a 

settlement dismissing its complaint.  Although the Kincaids’ 

request for attorney fees was denied, the Federal District Judge 

rejected the Corps’ assertion that it had jurisdiction below its 

administratively set OHWM of 581.5 feet above sea level.  

Further, though originally opposed by our organization as too 

insubstantial, the Corps issued regional permits authorizing 

limited beach maintenance activities for both residential and 

commercial properties, and it reduced a 40-page application form 

to one page.  It reissued and expanded a regional permit in 

2007.   

 Early on, the Corps organized a “Shoreline Task Force” in 

which it reluctantly asked SOS to participate, but its Final 



Report accomplished little due to its lopsided participant 

composition in favor of environmental organizations.  The Corps 

has lost sight of regulations requiring prompt, unbiased permit 

decisions, consideration of many factors in permit decisions, 

and deference to state law in permitting decisions.  A bill to 

address the Corps’ activities introduced in Congress by Rep. 

Bart Stupak did not get out of committee. 

 Our organization reports to its members by way of 

newsletters and postcards, and reports to the public by issuing 

press releases.  We invite you to join. 







































OUR MISSION:

“To organize waterfront
property owners and those with
similar interests consistent with
the goals of the organization; to
preserve and maintain riparian
rights, including the right to
maintain safe recreational
beaches and waterfront areas,
both public and private; and to
preserve and maintain a proper
balance for the coexistence of
man and nature upon and near
waterfront property.”

Save Our Shoreline, Inc.,
a Michigan nonprofit corporation

P.O. Box 2307
Bay City, Michigan 48707-2307

Officers and Directors

Ernest Krygier, Jr. President
George Killeen Vice President
Neal Tiernan Secretary
Robert E. Harvey Treasurer
John M. Dwan Director
F. Peter Frauson Director
William Lutz Director
David L. Powers Director
Francis W. Whalen Director
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SAVE OUR SHORELINE
Questions and Answers

Q Who is Save Our Shoreline?

A Save Our Shoreline is a newly formed
association organized as a nonprofit membership
basis corporation of owners and residents of
waterfront property, and those with similar
interests, who are committed to preservation of
our beaches and waterfront areas, and the right to
maintain our beaches and waterfront.

Q What is the Purpose of the organization?

A According to our Articles of Incorporation
adopted on July 31, 2001, our purpose is as
follows:

To organize waterfront property owners and
those with similar interests consistent with the
goals of the organization; to preserve and
maintain riparian rights, including the right to
maintain safe recreational beaches and waterfront
areas, both public and private; and to preserve
and maintain a proper balance for the coexistence
of man and nature upon and near waterfront
property.

Q Who is in charge?

A The members have the ultimate control of the
association.  To get the association going, the
organizers have appointed nine shoreline owners
and residents from Bay City area residential
beaches as directors.  They include Ernest
Krygier, Jr.; George Killeen; Neal Tiernan;
Robert E. Harvey; John M. Dwan; F. Peter
Frauson; William Lutz; David L. Powers; and
Francis W. Whalen.  Our initial membership
drive has been targeted to the beaches from Bay
City north to AuGres.  We anticipate expanding
our membership to as far around the Great Lakes
as our mission and purpose may take us.

Q What will Membership in Save Our Shoreline do
for me?

A If you have previously been attending beachfront
owner meetings regarding the beach weeds and
your ability to maintain your beach; if you have

followed the debate with interest; or if you
are interested in preserving your right to
maintain your beach or shoreline, this is the
organization for you.  Your support will
provide the organization with necessary
funds to advance its goals; it will allow us
to keep you informed by newsletters and
other means; and we will be able to speak
with a common voice.  Perhaps most
important, however, is the strength we will
acquire from having a large and active
membership.  By joining together, we
believe we can successfully reassert the
right to maintain our beaches.

Q But my beach is beautiful, and I have had
no trouble with the DEQ and the Corps of
Engineers.  Why should I join?

A The fact that you have had no trouble so far
is no guarantee that you will not in the
future.  The DEQ has asserted through
various means that it, and not the riparian
owner, owns the portion of the beach
below a point 579.8 feet above sea level.
Further, current legislation says that below
that point, you may not “in any manner
alter or modify” any part of the beach.
Under this language, the DEQ could argue
that if you pulled a single weed or buried a
single dead fish, you broke the law.
Further, the beaches are in a continuing
state of transition, and you cannot always
predict your situation from year to year.
Inroads gained by the government now
may affect you in the future.

Q If I join, will the DEQ or the Corps of
Engineers target me or my property?

A One of our most jealously protected rights
in the Bill of Rights is the freedom of
assembly.  Further, your board has no
intention of making our membership list
public.

Q What does it cost to join?

A The cost to join Save Our Shoreline is
$50.00, which represents an entrance fee of
$25.00 and annual dues of $25.00.  Make
your check payable to “Save Our

Shoreline.”  If you would like to mail
your check, please mail it to:

             Save Our Shoreline
                                 P.O. Box 2307
                         Bay City, MI 48707-2307

Q Will that be enough money to fight the
DEQ and the Corps of Engineers in
court?

A Probably not.  But it will be enough to
help us communicate with our
members and get our message out to
legislators, governmental officials, and
the public.  If we determine to go to
court, we will consider a number of
ideas for funding such a battle.  We
may have to come back to our
members for that funding, but it is too
early to tell if that will be necessary.

Q Who can join?

A Waterfront property owners or
residents may join as voting members.
Other persons interested in the goals of
the organization may join as nonvoting
associate members.

Q What if I want more information, or I
want to get involved?

A Contact any officer or director, or write
us at the address on the cover.



SA VE OUR SHORELINE OPERATIONAL STRATEGY

Save Our Shoreline, Inc. intends to take all necessary actions
to stop state and federal government officials from interfering
with landowners' efforts to maintain beach and waterfront areas,
all for the benefit of current shoreline owners and the public as
a whole. The association will do this by:

1. researching the law to determine the relevant rights of
property owners and governmental entities;

2. seeking a dialogue with governmental authorities to seek
out solutions, such as obtaining permits, modifying
government interpretations of" law, or changing
regulations;

3. seeking changes in the law if necessary; and/or

4. seeking judicial solutions.

At the same time, to aid it in the foregoing, the association
will engage in a public relations campaign to increase public
awareness of the issues. Concurrently, the association will seek
to benefit the public by ending the state's intentional
transformation of certain state owned beach areas from pristine
beach to swampland. The amount of time spent on each activity, as
well as the percentage of time, and the date of initiation, will
depend upon the success of prior activities. For example, if the
association is successful in modifying government interpretation of
law, it is unlikely that the association will continue with any
other activity to any substantial extent.

All activities will be conducted by the association's Board of
Directors, or by ad hoc committees or other members appointed by
the Board.

~
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Dear Shoreline Property Owner:

Do you know who owns the property along the beaches and shores of the Great Lakes during low
water? The State of Michigan, through the Department of Environmental Quality, asserts that it does, and
that it has, since at least as far back as 1955. Surprised? So were we. That is why we have agreed to act
as directors of a new organization formed to preserve the rights of owners of property along Michigan's
shores, and to preserve our beautiful beaches and shores.

With water levels falling in the Saginaw Bay and beyond, the Michigan Department of Environmental
Quality and the United States Anny Corps of Engineers has for the first time asserted ownership and/or
control of our shoreline. Through hundreds of letters to property owners along the Great Lakes, the DEQ
and the Corps have demanded that owners refrain from maintaining their beaches; they have demanded that
weeds on the beaches be restored; and they have even directed property owners on where they may buy the
seeds to do so! .

After reviewing the matter, we are convinced that the object of the DEQ and the Corps is to reverse over
100 years of hard work and development of our beautiful Great Lakes beaches, and to "restore" them to
"wetlands." This is not a secret. In "The Great Lakes Program to Ensure Environmental and Economic
Prosperity," published (and reprinted on the DEQ's website, www.deq.state.mi.us) by the Great Lakes
Commission, an agency created by state and federal law, the agency outlines its goal to "[r]estore 100,000
acres of wetlands and critical coastal habitat" in the Great Lakes basin. This report outlines expenditures
of up to $155 million per year to accomplish its goals, including "coastal restoration." The U.S. Anny
Corps of Engineers, in their discussion regarding the issuance of Nationwide Permits at Volume 67, No.
10, page 2064 of the Federal Register, writes that they believe "that vegetated buffers are a critical element
of the overall aquatic ecosystem in virtually all watersheds." They reason that they "need to protect open
waters better than [they] have in the past, and vegetated buffers are a critical element of that protection."

Can they "restore" your shoreline to wetlands? Can they convert your beach to a "vegetative buffer?"
They will if we do not stop them. This is not a new issue. The fight for the rights to Michigan's shoreline
started almost as soon as the state and federal governments sold shoreline properties to private owners in
the 1800's. After decades of legal challenges, the Michigan Supreme Court made the law clear in 1930 in
the case of Hilt v Weber, 252 Mich 198 (1930): shoreline owners on the Great Lakes own to the water's
edge, and perhaps even further in the case of certain swamplands. After 70 years, that case has never been
overruled. Since that time, the legislature has passed laws and Attorney General Frank Kelly in 1978
issued a poorly reasoned "opinion" (Opinion No. 5327, which can be found at www.ag.state.mi.us) that the
DEQ says establishes that the State owns all shoreline up to the "high water mark," which is defined by the
most recent statute as 579.8 feet above sea level.

p.o. Box 2307 . Bay City, Michigan 48707-2307 . 989-667-2910. www.saveourshoreline.org
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If the Michigan Supreme Court says you own to the water's edge, can the legislature and the Attorney
General take away your property simply by passing a law and rendering an opinion that says the State
owns any part of your property below a point 579.8 feet above sea level? We do not think so, and we do
not believe the Michigan Supreme Court will think so, either.

The struggle for control of Michigan's shoreline between the government and private owners is well
over 100 years old, and it continues today, despite clear pronouncements from the Michigan Supreme
Court. The DEQ and the Corps are well organized and well funded with your tax dollars. Their strategies
and goals are clearly delineated. Shoreline owners and others interested in maintaining our beaches and
shorelines need to get organized, too. So we can share information, and so we can speak with a common
voice against those that would take our beaches and shoreline away.

Please thoughtfully consider joining us. Our board, all of whom are shoreline owners and/or residents
committed to beach preservation and maintenance without governmental interference, is committed to
accomplishing our goals. Our success depends on you: there is strength in numbers.

Sincerely,

",,!~~~::'1~~ j) ,

ERNEST KRYGIER, JR., President
Save Our Shoreline, Inc.
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Save Our Shoreline, Inc.
P.O. Box 2307

Bay City, Michigan 48707-2307

~

August 9, 2001

Dear Shoreline Neighbor:

As you may know, over the last two years or so, I have been an
outspoken advocate for our continued right to maintain our beaches
without governmental interference. But I have not been alone.
Hundreds of shoreline owners have turned out for meetings held to
address the state and federal governments' assertion of control
over our shoreline. Through grass roots efforts, we have
maintained a dialogue with the MDEQ and the US Army Corps of
Engineers in an effort to preserve our right to maintain our
beautiful beaches.

I am sad to report that our efforts have been largely
unsuccessful. The DEQ and the Corps have sent hundreds of letters
to shoreline owners warning of fines and other actions if our
maintenance efforts persist.

As a result, in July, I organized a small meeting of a few
beach area residents from Linwood Beach down to the Saginaw River,
and we ended up filling all of the chairs at the Bangor Township
Hall. After two hours of discussion, the group agreed that it was
time to transform from a grass roots effort to a more formal
association so that we can better address the issues confronting
us. This larger group designated a small group of eight persons to
meet again to put an organization together.

At a meeting on July 24, 2001, these eight people met and
debated the essential issues to formation of the new association,
including the purpose, the officers and directors, and a new name.

On July 31, 2001, we formed a new organization, "Save Our
Shoreline, Inc." and we elected the following officers and
directors to serve through July 2002:

President Ernest Krygier, Jr.
Vice President George Killeen
Secretary Neal Tiernan
Treasurer Robert E. Harvey

.. ,
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Director John M. Dwan
Director F. Peter Frauson
Director William Lutz
Director David L. Powers
Director Francis W. Whalen

The officers and directors are all shoreline owners or residents in
Kawkawlin and Bangor Townships committed to the preservation of our
right to maintain our beaches.

~

With the formal organization in place, our next step is to ask
you to join together with us and your other neighbors. With an
organization in place with you as a member, we can exchange
information and ideas; we can speak with a common voice; and we can
be better prepared to combat the vast resources of the state and
federal agencies so eager to acquire rights to our shoreline.

Where we go from here depends upon you and your ideas, and
those of our neighbors. Certainly, we will continue our dialogue
with governmental authorities. We will work to continue to
exchange information among us. We will seek relief through
political means. And we will continue to acquire information which
may form the basis for court action. Whether we ultimately engage
in court action will depend on the outcome of our investigation,
the success of our political efforts, the size and desires of our
membership, and our ability to obtain support and necessary funds.

Please join us in our effort to save our shoreline. One thing
I have learned over the last two years is that shoreline residents
as a group are very resourceful, talented, and committed people.
Working together, I am confident we can "retake the beaches."

Sincerely,

ERNEST KRYGIER, JR., President
Save Our Shoreline, Inc.

j,

.i ~.
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Save Our Shoreline, Inc.
P.O. Box 2307

Bay City, Michigan 48707-2307

.

August 9, 2001

Dear Shoreline Property Owner:

Do you know who owns the property along the beaches and shores
of the Great Lakes during low water? The State of Michigan,
through the Department of Environmental Quality, asserts that it
does, and that it has, since at least as far back as 1955.

r Surprised? So were we. That is why we have agreed to act as
!. directors of a new organization formed to preserve the rights of

owners of property along Michigan's shores, and to preserve our
beautiful beaches and shores.

With water levels falling in the Saginaw Bay and beyond, the
Michigan Department of Environmental Quality and the United States
Army Corps of Engineers has for the first time asserted ownership
and/or control of our shoreline. Through hundreds of letters to
property owners along Saginaw Bay, the DEQ and the Corps have
demanded that owners refrain from maintaining their beaches; they
have demanded that weeds on the beaches be restored; and they have
even directed property owners on where they may buy the seeds to do
so! We are currently aware of these letters being sent to owners
in Tawas, AuGres, the Linwood/Bay City area, and Caseville.

After reviewing the matter, we are convinced that the object
of the DEQ and the Corps is to reverse over 100 years of hard work
and development of the Saginaw Bay and similar areas, and to
"restore" it to a swamp, or so called "wetlands." This is not a
secret. In "The Great Lakes Program to Ensure Environmental and
Economic Prosperity," published (and reprinted on the DEQ's
website, www.deq.state.mi.us) by the Great Lakes Commission, an
agency created by state and federal law, the agency outlines its
goal to "[r]estore 100,000 acres of wetlands and critical coastal
habitat" in the Great Lakes basin. This report outlines
expenditures of up to $155 million per year to accomplish its
goals, including "coastal restoration."

Can they "restore" your shoreline to wetlands? They will if
we do not stop them. This is not a new issue. The fight for the
rights to Michigan's shorelines started almost as soon as the state

I ~.
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and federal governments sold shoreline properties to private owners
in the 1800's. After decades of legal challenges, the Michigan.Supreme Court made the law clear in 1930 in the case of Hilt v .

Weber, 252 Mich 198 (1930): shoreline owners on the Great Lakes own
to the water's edge, and perhaps even further in the case of
certain swamplands. After 70 years, that case has never been
overruled. Since that time, the legislature has passed laws and
Attorney General Frank Kelly in 1978 issued an "opinion" (Opinion
No. 5327, which can be found at www.ag.state.mi.us) that the State
owns all shoreline up to the "high water mark," which is defined by
the most recent statute as 579.8 feet above "sea level.

If the Michigan Supreme Court says you own to the water's
edge, can the legislature and the Attorney General take away your
property simply by passing a law and rendering an opinion that says
the State owns any part of your property below a point 579.8 feet
above sea level? We do not think so, and we do not believe the
Michigan Supreme Court will think so, either.

The struggle for control of Michigan's shoreline between the
State of Michigan and private owners is well over 100 years old,
and it continues today, despite clear pronouncements from the
Michigan Supreme Court. The DEQ and the Corps are well organized
and well funded with your tax dollars. Their strategies and goals
are clearly delineated. Shoreline owners and others interested in
maintaining our beaches and shorelines need to get organized, too.
So we can share information, and so we can speak with a common
voice against those that would take our beaches and shoreline away.

The actions we take will of course depend on our membership,
whether we seek political, legal, or other solutions, and the
information we acquire. This organization started with property
owners in Kawkawlin and Bangor Townships, but we intend to expand
our membership as far around the Great Lakes as our common
interests take us.

Please thoughtfully consider joining us. Our new board, all
of whom are shoreline owners and/or residents committed to beach
preservation and maintenance without governmental interference, is
committed to accomplish our goals. Our success depends on you:
there is strength in numbers.

Save Our Shoreline, Inc.
Board of Directors

~.
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Save Our Shoreline, Inc.
P.O. Box 2307

Bay City, Michigan 48707-2307

.Telephone Number: (989) 667-2910 .
Website: saveourshoreline.org

August 9, 2002

Dear Shoreline Property Owner:

Do you know who owns the property along the beaches and shores
of the Great Lakes during low water? The State of Michigan,
through the Department of Environmental Quality, asserts that it
does, and that it has, since at least as far back as 1955.
Surprised? So were we. That is why we have agreed to act as
directors of a new organization formed to preserve the rights of
owners of property along Michigan's shores, and to preserve our
beautiful beaches and shores.

With water levels falling in the Saginaw Bay and beyond, the
Michigan Department of Environmental Quality and the United States
Army Corps of Engineers has for the first time asserted ownership
and/or control of our shoreline. Through hundreds of letters to
property owners along the Great Lakes, the DEQ and the Corps have
demanded that owners refrain from maintaining their beaches; they
have demanded that weeds on the beaches be restored; and they have
even directed property owners on where they may buy the seeds to do
so!

After reviewing the matter, we are convinced that the object
of the DEQ and the Corps is to reverse over 100 years of hard work
and development of our beautiful Great Lakes beaches, and to
"restore" them to "wetlands." This is not a secret. In "The Great
Lakes Program to Ensure Environmental and Economic Prosperity,"
published (and reprinted on the DEQ's web site , www.deq.state.mi.us)
by the Great Lakes Commission, an agency created by state and
federal law, the agency outlines its goal to "[r]estore 100,000
acres of wetlands and critical coastal habitat" in the Great Lakes
basin. This report outlines expenditures of up to $155 million per
year to accomplish its goals, including "coastal restoration." The
U.S. Army Corps of Engineers, in their discussion regarding the
issuance of Nationwide Permits at Volume 67, No. 10, page 2064 of
the Federal Register, writes that they believe "that vegetated
buffers are a critical element of the overall aquatic ecosystem in
virtually all watersheds." They reason that they "need to protect

.. ,
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open waters better than [they] have in the past, and vegetated
buffers are a critical element of that protection." .

Can they "restore" your shoreline to wetlands? Can they
convert your beach to a "vegetative buffer?" They will if we do
not stop them. This is not a new issue. The fight for the rights
to Michigan's shoreline started almost as soon as the state and
federal governments sold shoreline properties to private owners in
the 1800's. After decades of legal challenges, the Michigan
Supreme Court made the law clear in 1930 in the case of ~ v
Weber, 252 Mich 198 (1930): shoreline owners on the Great Lakes own
to the water's edge, and perhaps even further in the case of
certain swamplands. After 70 years, that case has never been
overruled. Since that time, the legislature has passed laws and
Attorney General Frank Kelly in 1978 issued a poorly reasoned
"opinion" (Opinion No. 5327, which can be found at
www.ag.state.mi.us) that the DEQ says establishes that the State
owns all shoreline up to the "high water mark," which is defined by
the most recent statute as 579.8 feet above sea level.

If the Michigan Supreme Court says you own to the water's
edge, can the legislature and the Attorney General take away your
property simply by passing a law and rendering an opinion that says
the State owns any part of your property below a point 579.8 feet
above sea level? We do not think so, and we do not believe the
Michigan Supreme Court will think so, either.

The struggle for control of Michigan's shoreline between the
government and private owners is well over 100 years old, and it
continues today, despite clear pronouncements from the Michigan
Supreme Court. The DEQ and the Corps are well organized and well
funded with your tax dollars. Their strategies and goals are
clearly delineated. Shoreline owners and others interested in
maintaining our beaches and shorelines need to get organized, too.

I So we can share information, and so we can speak with a common
voice against those that would take our beaches and shoreline away.

Please thoughtfully consider joining us. Our board, all of
whom are shoreline owners and/or residents committed to beach
preservation and maintenance without governmental interference, is
committed to accomplishing our goals. Our success depends on you:
there is strength in numbers.

Save Our Shoreline, Inc.
Board of Directors
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STATE OF MICHIGAN

~
_. JOHN ENGLER, Governor REPLY TO:

DEPARTMENT OF ENVIRONMENTAL QUALITY LAND & WATER MANAGEMENT DIVISION~ PO BOX 30458
" "Better Service for a Better Environment" LANSING MI 48909-7958

HOLLISTER BUILDING, PO BOX 30473, LANSING MI 48909-7973

INTERNET: www.deq.stato.mi.u$

RUSSELL J. HARDING, Director

July 17, 2001
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SUBJECT: Beachfront Maintenance - 715 Bay Road Parcel

It has come to the attention of the Michigan Department of Environmental Quality (MDEQ) that
there has been recent unauthorized activity on State bottomlands adjacent to the above
referenced parcel of property. You have been identified as the legal owner of this parcel of
property. The purpose, ~f this letter is to ad~ise you that these activities are illegal and to seek
your cooperation in complying With "the law. .

Lower water levels have exposed ext~nslve .bottomland areas along Saginaw Bay. Vegetation
is regrowing in many of these ar~.as. T.~e;'shallow.water and vegetation in these coastal areas

provide sub?t~ate and ~abitat for a v~~iety ,9f in,vertebrates "important in the diet of fish, birds, and
other wildlife. ~Coastal vegetation, provides~f.ood.. shelter, and nesting and resting areas for

waterfowl; sQngbirds,-and other animals. Shoreline vegetation dissipates wave energy, buffers
land from wave action, and protects the lake bottom from scour. Vegetation also helps maintain
water quality by r,emoving sediments and nutrients, and filtering materials from the water.
These coastal areas are critical natural resources, worthy of special protection. .

.I Bottomlands of the Great Lakes are owned by the State of Michigan cii1a"are generally those

areas lakeward of the ordinary hignwater line, defined as areas below elevation 580.5 IGLD85
I for Lake Huron. This ~Ievation is approximately three feet above July 2001 levels. Several

State statutes regulate these are~s_and adjacent wetlands.

In light of the varied interests in these coastal areas, the MDEQ is proposing revised rules that
will allow for certain beach management activities. Until these rule revisions are promulgated,
the following activities, subject to additional conditions, will be allowed:

Mowing of Vegetation. Lakefront property owners may mow.y.ege.tation to m.aintain temporary
access on exposed bottomlands fr°n:l the uplandow!)ership direct,y t6the. existing still water.
shoreline, subject to the following 1imitations:

1. No plowing, disking, or other soil disturbance ma'ftake-prace.'
.' . . -." " '-' -'.. .

2. No wood chips, paving,;9f. 9!Q~~.._~a,te.[ials.m~y _be placed on the bottofJ1lands.
: 3. The activity must be a s,i.~'gle:ah.d<.::;6mplete project. If other activ.iti~sthat require a

permit '!Ire submitted to:t~~i~9~..Qforap~r?val, these activities rpust be reviewed as
part of the larger overall project. .

EQP 01000
(Rev. 1/98)
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Grooming Beaches. lakefront property owners may mechanically groom the beach area on
bottomlands to remove natural and manmade debris if all of the following conditions are met:

1. Grooming is accomplished by raking or dragging non-veaetated areas parallel to the still
water shoreline and up to 30 feet landward of the shoreline.

2. Grooming is limited to the top four inches of the beach surface.
3. All collected debris is properly disposed of off of State-owned bottomlands and outside

of any wetlands.
4. The beach area is comprised predominately of sand and pebbles.

It is imperative that any mowing and grooming activities strictly adhere to these regulations.
Staff of the MDEQ and the Michigan Department of Natural Resource,? (MDNR) will be
monitoring beachfront areas and taking enforcement action when future activities violate State
regulations. Minor offenses are a misdemeanor punishable by a fine of up to $500. Penalties
for unauthorized filling, dredging, or grading are more severe.

Individual permits are required from the MDEQ for work that goes beyond the above activities.
A permit can generally be approved to construct a filled walkway up to 6 feet wide by 200 feet
long through a swale with standing water conditions. An application for a permit may be
obtained at the MDEQ's land and Water Management Division (lWMD) home page, at
www.deq.state.mi..us/lwm, or by calling the lWMD's Saginaw Bay District Office, at989-686-8025. .

Be advised that the United States Army Corps of Engineers (USACE) exercises Federal
">--,, jurisdiction over Great lakes bottomlands to an elevation of 581.5 IGlD85 and requires permits

for all beach maintenance activities except mowing of vegetation. Beachfront owners should
contact the USACE's Saginaw Field Office, at 989-894-4951, prior to initiation of any other
beach maintenance activity.

We anticipate and would appreciate your full cooperation in this matter. If you have any
questions, please contact Mr. Daniel Morgan, Supervisor, Saginaw Bay District Office, lWMD,
at 989-686-8025, extension 8360.

-:-- s~ d~/~~ -
Richard A. Powers, Chief
land and Water Management Division
517-373-1170

cc: U.S. Army Corps of Engineers
Mr. George Burgoyne, Jr" Resource Management Deputy, MDNR
Mr. Arthur R. Nash Jr., Deputy Director, MDEQ
Mr. Daniel Morgan, MDEQ .
Permit Consolidation Unit, MDEQ

'---'
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DEPARTMENTOFTHEARMY
DETROIT DISTRICT. CORPS OF ENGINEERS

REGULA TORY OFFICE

SAGINAW FIELD OFFICE

P.O. BOX 42B

ESSEXVILLE. MICHIGAN 48732-0428

September 14, 2000
IN REPlY REFER TO

No. 00.

You have been identified as a property owner on South Linwood Beach Road
in an area where recent and extensive beach sanding and/or grading activity
has taken place. A portion of this work occurred waterward of the Ordinary
High Water Mark of Lake Huron and in wetlands adjacent to and in Lake Huron
without authorization from the Corps of Engineers.

We are notifying you with this letter that in Lake Huron, as in all
navig~ble waters of the United States including adjacent wetlands, any
construction or discharges of dredged and/or fill material require prior
authorization from the Corps of Engineers. The Corps' authority to regulate
construction or other work, including the discharge of dredged e.nd/or fill
material, in navigable waters of the United States, including their adjacent
wetlands is contained in Section 10 of the Rivers and Harbors Act and Section
404 of the Clean Water Act and regulations promulgated pursuant to these Acts.
Filling and grading work, mechanized landclearing, the sidecasting of
excavated material, and some forms of piling installation constitute 01
otherwise involve di~charges of dredged and/or fill material under the Corps'
regulatory authority.

You, or other parties on your behalf, should not conduct additional work
in Lake Huron or its adjacent wetlands without first receiving Corps
authorization for the work. At this time, we do not anticipate taking
additional enforcement action on this matter; however, we will not hesitate
taking action against any parties that resume such work without Corps
authorization. Be advised that anyone who knowingly violates the above cited
Federal statutes may be subject to the maximum penalties prescribed under the
law. Such an incident may be referred to the u.S. Justice Department with a
recommendation concerning the initiation of legal action against the
responsible party and/or parties.

The purpose of the unauthorized work appears to be the clearing or
outright elimination of wetland vegetation that has become established in
nearshore portions of Saginaw Bay that are no longer inundated because of
current low water conditions. In terms of both public and pri~ate interests,
we are having trouble identifying a beneficial reason for this work. Coastal
wetlands of this type help to improve the overall water quality of the lake
and protect the shoreline from erosion during times of higher lake levels.
Such wetlands also provide valuable habitat for a variety of aquatic as well
as terrestrial species.

During our recent site inspection, we also identified a large uplan.d sand
beach area. Grading, filling, or other types of activities landward of Lake
Huron's Ordinary High Water Mark and not in wetlands fall outside of the
Corps' regulatoryauthority.

"\"",
.
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If you have any questions, please contact William E. Leiteritz at the
above address or telephone number (517) 894-5451. Please refer to File
Number: 00-016-307-0 in any conversations or correspondence.

Sincerely,

Robert M. Tucker
Chief, Enforcement Branch
Regulatory Office

Copy Furnished

MDEQ, Saginaw Bay District Office "

~
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: : DEPARTMENT OF THE ARMY

; DETROIT DISTRICT. CORPS OF ENGINErnS
,'~-- BOX 1027

DETROIT. MICHIGAN 48231-1027

August 30, 2001
IN RfJ'lY REFER "TO

Engineering & Technical Services
Regulatory Office
File No. 01 ..-

"
I

.
i.

My representative recently inspected your property located at 7530 Port Austin Road in
Huron County near Caseville, Michigan (Section 3, Tl7N, RlOE). The inspector documented
that work consisting of extensive beach sanding and/or grading had taken place. A portion of
this work occurred waterward of the Ordinary High Water Mark of Lake Huron and in wetlands
adjacent to and in Lake Huron without authorization from the Corps of Engineers.

We are notifying you with this letter that in Lake Huron, as in all navigable waters of the
United States including their adjacent wetlands, any construction or discharge of dredged and/or
fill material must be authorized by the Department of the Anny. The authority of the Corps of
Engineers to regulate construction or other work in navigable waters of the United States is
contained in Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act
and regulations promulgated pursuant to these Acts.

You, or other parties on your behalf, should not co!lduct additional work in Lake Hu."O!l
or its adjacent wetlands without first receiving Corps authorization for the work. Be advised that
anyone who knowingly violates the above cited Federal statutes may be subject to the maximum
penalties prescribed under the law. Such an incident may be referred to the U.S. Justice
Department with a recommendation concerning the initiation of legal action against the
responsible party and/or parties.

Section 404 requires a Corps permit for the discharge of dredged or fill material into
waters of the United States including adjacent wetlands. The area of Corps jurisdiction under
Section 404 extends to an elevation known as the Ordinary High Water Mark (OHWM), and to
the upland boundary of adjacent wetlands. Projects involving discharges typically include
placement of fill material for homes and landscaping, impoundments, causeways, road fills, dams

~,
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and dikes, riprap, groins, breakwaters, revetments, and be~h no~s~ent. Section.404 also
regulates discharges of dredged material incidental.to c~ actiVIties such as gradmg,
mechanized landclearing, ditching or other excavation activIty.

Under Section 10, a COIpS pennitO is required for any st11.lctures or work over, in, or
affecting the navigable waters of the United States (such as Lake !lur~n) .to ~e .o~: Some
typical examples of structures or work requiring Section 10 permIts WIthin ~s Junsd~ctional. area
include beach nourishment, boat ramps, breakwaters, bulkhead, dredging, filling or dischargIng
material such as sand, gravel or stones, groins,andj4tties,m9Qring,buoys, piers (seasonal or
permanent), placement of rip rap for wave protection or streambank stabilization, boat hoists,
pilings and construction of marina facilities.

In Lake Huron, the OHWM extends to 581.5 feet International Great Lakes Datum
(1985). The OHWM is a fixed contour and is used to define the shoreward limit of the Corps'
regulatory jurisdiction on navigable waters such as Saginaw Bay. Although Saginaw Bay's
water levels constantly fluctuate, the Corps' jurisdiction over activities in Saginaw bay is fixed to
the unchanging OHWM. The Corps' Section lO and Section 404 jurisdiction is also independent
of property lines. The Corps' jurisdiction extends to the landward extent of the OHWM even if
property lines are platted to the "waters edge" or a meander line. A substantive body of Federal

'-"0 case law has affirmed the Corps' Section 10 and Section 404 jurisdiction in navigable waters.

Numerous Lake Huron and Saginaw Bay shoreline property owners have maintained
beach areas just waterward of their property or on the waterward portions of their property for
many years. During the last 30+ years when Lake Huron has been at high or average levels, such
maintenance work was typically restricted to a relatively narrow strip of beach dune situated
immediately waterward of a bulkhead or well-maintained yard. Under these conditions,
maintenance work also took place landward or just lakeward of the OHWM. With the advent of
the current low-water conditions, many shoreline property owners expanded the extent of their
maintenance activities far lakeward of traditional beach areas into the bottom lands of Lake
Huron and Saginaw Bay. This letter is meant to address this expansion of vegetation control or
"beach grooming" into bottomlands and does not pertain to the traditional raking of near-shore
beaches.

The majority of the vegetation growing on the exposed bottomlands of Lake Huron and
Saginaw Bay is adapted to growing in saturated soils or under conditions of partial inundation.
This vegetation's emergence on Lake Huron and Saginaw Bay bottomlands is part of a well-
documented, and normal, cyclical pattern of vegetative growth on bottomlands that occurs in
response to changing water levels. This vegetation is known as emergent wetland vegetation and
the areas in which they grow are classified as coastal emergent wetlands. Coastal wetlands of
this type help to improve the overall water quality of the lake and protect the shoreline from
erosion during times of higher lake levels. Such wetlands also provide valuable habitat for a
variety of aquatic as well as terrestrial species.

~,
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Discing, plowing, raking, dragging, and/or grading vegetat~. ~nd non-veg~tated portions
of Lake Huron and Saginaw Bay waterward of the OHWM are actIVIties that reqUIre C~rps
authorization under Section 10 and Section 404. Grading sand or other substrate materIals from
higher elevations into water-filled depressions. likewise requi~ prior Corps' au~orization.
Mowing, hand pulling, or hand raking vegetation does not reqUI~ a Corps p~rmlt as l.ong as the
activities do not physically disturb the bottomland substrate or soils. RemoVIng debns such as
tires, logs, and bottles from bottomland areas does not require Corps authorization as long as
such work in conducted without the above-noted discharges.

Under the present circumstances, it may be in the interest of both this agency and you to
minimize further expenditure of resources. If you wish to continue/anticipate conducting
vegetative control work in Lake Huron in a manner that requires a Corps pennit, you must
request and receive Corps authorization for the work before beginning the work. In this
instance, a formal public notice and environmental impact analysis would be required. As an
alternative, if the area is voluntarily restored to our satisfaction, further action will not be
necessary and the matter could be closed. If you elect to complete the administrative process,
your request will be honored.

Our decision whether to issue a Corps permit will be based on an evaluation of the
probable impacts, including cumulative impacts, of the proposed activity and its intended use on/-- the public interest. Evaluation of the probable impact which the proposed activity may have on

the public interest requires that we carefully weigh all those factors which become relevant in
that particular case. The benefits, which reasonably may be expected to accrue, must be balanced
against the reasonably foreseeable detriments. Subject to this criteria and any other relevant
guidelines, we will grant a permit unless we determine that it would be contrary to the public
interest.

The purpose of the unauthorized work appears to be the clearing or outright elimination
of wetland vegetation that is a natural feature of nearshore portions of Lake Huron and Saginaw
Bay that emerge during low iake level periods. 'The guidelines stated above require a thorough
consideration of all alternatives. When an activity associated with a wetland fill does not require
access or proximity to or siting within an aquatic site to fulfill its basic purpose, practicable
alternatives not involving wetland loss are presumed to be available. Our regulations mandate
denial of activities that do not comply with the guidelines. Consequently, any formal review of
an after-the-fact permit application is likely to result in a permit denial and restoration order.

.
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Please provide written confinnation before September 18, 2001, to Laura A. Garrett as to
how you wish to proceed including any infonnation you feel pertinent to your position. If you
choose to voluntarily restore the area, please provide a plan detailing the restoration and schedule
for completion. We have enclosed a brochure that explains the need to protect the Great Lakes
coastal wetlands. Should you have any questions regarding this matter, please contact Ms.
Garrett at the above address or telephone (313) 226-7504. All correspondence should refer to
File Number: 01-016-303-0.

Sincerely,

\4~~~2~~~-C:~~~J_.. -
Robert M. Tucker
Chief, Enforcement Branch
Regulatory Office

Enclosure

,'"-"~.."
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January 2002

"
Dear Fellow Citizen: -

With the submission of this report, as Chairman of the Great Lakes Conservation Task Force, I would like to
personally convey my gratitude to the many individuals who made this undertaking so enriching.

First, my thanks are extended to the citizens of this state who provided testimony to the belief that the
people of Michigan care deeply for the future of the Great Lakes. Your passion and commitnlent were keenly
exhibited in the hearings and gave the Task Force the clear direction in which to head with policy changes. As
noted, the findings and recommendations found in this report are in essence "your action agenda to protcct the

, Great Lakes."

~ Second, I would like to acknowledge the true bipartisan spirit and nature of this report. Though the public )
may sometimes have the notion that issues in Lansing are often divisive, it has certainly not been the casc with
the proceedings of this Task Force. Senate Republicans and Democrats have come together to tmite in the
common cause to protect the Great Lakes. For this, I would like to thank all the members of the Task Force.

Finally, .I would like to convey my thanks to all thc people who worked so hard to provide suitable locations.
materials, equipment, and general logistical support for the heatings. Whctller meeting in public librarics, restaru-ants,
school buildings. or town halls. the facilities that were provided more than met the needs of the Task Force.

It has been my pleasure to serve the citizens of Michigan in this effort. I look forward to your continucd
support as we work to make the changes you would like to see in Great Lakes policy.

Respectfully Yours,

--~:::~~1~~~- ~
Senator Ken Sikkema . ..

Chairman. Great Lakes Conservation Task Force

\
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The Great Lakes Conservation Task Force wishes to express its sincere "

appreciation to the many devoted and passionate stewards of the Great
Lakes who took the time and energy to attend the eight public hearings

held over the past three months. The purpose of the Task Force was to go out
into the regions of the state to learn fIrst-hand from those who know and love
the Lakes so well what problems need to be solved, what ideas need to be
considered, and how we could all work together to fashion a plan to conserve
this wonderful resource. In this regard, the Task Force was genuinely
impressed with the quantity and quality of the testimony i,t received. The
report that follows is thus dedicated to those stewards of the Great Lakes.

In the words of Tim Eder, from the National Wildlife Federation, as he
appeared before the Task Force at the final hearing in Saginaw:

",4,S" J 1-t'alked into thl.~ l-oom, a mJmber of thought,~ hit me. Fir,S"I, .! thOllght

m{~}.'be I \i'a5' in the \1',vng room and t/1at I \i'aS at the moJ1th~)' n1eeting if the
. SQl,;e Our Shol"(~fil1e coalition Then. "'/leI1! realized.! Ii'as uldeed in the rigl11

place and tllat 1 \1'oulll be here.for a long tune. 1 \1'onllel"Cd \t'hen I might be

getting home t011ight.

But as ! realized IiJhat ~t'as going on/1ere 1~'ith thi,\' huge CI-0\1'd, it occurred\, ' to me that all <?/'u.., - you Senator,\, li.~tenuIg to thi.., testinuJn.v anti people lil.:1.? -

me W/10 ~i'orkiiJr tIle protection (if'the GI-eat Lakes - are incrl.?dib~y 1/lc1l):

Ho~\' much more jrJrnmate could 1-ve be! Jt(~'~'e been gillen I"C,~pO/l.\'ibili~)',jiJr

ste~1JalLl\'hip <?fthe nl0s'1 preciOlls bollies if i;~'/7 ~1'ater un the planet -,Iilll <?I

ii.~'h hume to all (lmllZin,g dnJersit)! (?I'plant,\' and animaL\', mId rulgell \\'ith th(?

J110.~t beaut!lili coasts' cI'er to bl.? created "'inti; on lOp '?I'that, l\,'e ha\.'c tI1l.\'

incredib~~' de{licatell con\'1ituen(:1-' behin{1 us: people who are 1170lJed Ii,'itll .\'11ch . .

prille alld passion,liJr theu. La/ies that the,v,filled thl.\' hall 011 a cold evening in

NOl'embcl:

..)0 f tllanl.- tl1e 7't.,..,{ Fol'C'e./iJr 11(Jldin..l;,1the.\'e hearin..'..J'\' throllgh(lllt th(? state,
nlld.tiJr .VU/.lr e11dllrance inlL\1ellulg to tileS!! maf~)! holfrs (?(te,\1inl0n.'-'. .'1n<.I/

aL\'o tt'ant 10 tllank all o,l'fhe people that CaJ17C 11ere tOllig/1t if)'- tIle in.,piratioll

th~)' bring to 177e l/.l7d, hoPe.lilll.'-: to .).'ou S'enators to protect nlld re.\'lO1'£? fl7ese
li'of1lleljlfl La/ie.\' thlff (Ire sa much l./. pllrl (?fall o[our live, .,

, /
',--"
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~he Great Lakes Conservation Task Force would like to acknowledge
~ the efforts of the following individuals and offices in the research, "

"4
.1;L writing, editing, and compilation of this report:

Melissa Samuel and Marcie Petersen
Office of State Senator Ken Sikkema

Bob Wilson, Sara Felker,
Danielle Courtier, Becky Davis, and Nancy Gehle

Senate lvfajority Policy Office

Kristi Kruger
Senate Majori!)' Communication~' Qffice

Julie Gales, Michael Campana,
Loanna Ammerman, Jackie Leshkevich, and Tammye Barrett

Legislative Service Bureau. Science and Technology.' Dh'ision

Brett McRae and Leslee Fritz
~/ Senate Democratic qffice

David Ladd, Director, and Roger Eberhardt
qffice qfthe Great Lakes
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The Citi2e~' Agen~A . . . An Action '}?[An
to '}?rotect the ~reAt J...Ake~. ,"

~he Great Lakes define the state of Michigan overflows still occurring. the practice of beach
~ and its people. We live, work, and recreate on "grooming," the dangers of airborne toxics,

..lL and around the Lakes, and the care and jurisdictional conflicts in the basin. and the impact of
safeguarding of this critical natural resource has been concentrated animal feeding operations (CAFOs) on
an ongoing responsibility for all the citizens of the water quality.
state. We rely upon the Lakes for so much; yet, we But among the most significant lessons learned
often have not taken the steps necessary as effective was the impact that the people of the state have had.
stewards. The problems of maintaining the quality of and can continue to have, on making a difterence in
the water and the related resources are seen in the our Lakes. With the submission of this report, the
spread of aquatic nuisance species, raw and partially Task Force has taken the ideas and thoughts of the
treated sewage and other pollutants pumped into our citizens of Michigan and developed a blueprint to
Lakes, and the loss of important habitat along and in convey to other members of the Legislature. Many
the Lakes. Surely, we can do more to conserve this ch'anges will need to be made to statutory law in
precious resource. Michigan. Other changes may involve a rewriting oi

The Michigan Constitution charges the Legislatl.1re the rules that govern state agency action. In other
with the responsibility to protect and conserve the cases, more difficult certa"iluy, Michigan polic}'111.ikers

V natural resources of the state from pollution, must urge action at the federal level and in Canada
impairment. and destruction. Acting on this and its provinces. But, ultimately, the !"Tfeatest
constitutional charge to protect the natl.1ral resources challenge may be in redirecting the minds and attitudes
oi'the state and acknowledging that the Great Lakes of those who do not care as passionately tor OlU" Lakes.
are a cornerstone of the state's resource base. Senate But if policymakers reframe this mindset, much can bc
Majority Leader Dan DeGrow conllnissioned the accomplished.
creation of the Great Lakes Conservation Task Force Finally. the Task Force wishes to acknowledgc the
on August 16,2001. contributions of the people who attended the hearings

The Task Force conducted eight public hearings throughout the state. Over the course often weeks,
throughout the state and. after taking considerable twenty hours of oral testimony and many pages of
oral and written testimony, issued a series oi' findings written testimony were provided to the Task Force as
and recommendations which will serve as a catalyst hundreds of Michigan citizens took time out of thcir
tor significant policy changes. Although high busy daily schedules to convey their concerns with
visibility issues such as directional drilling and water the health of the Lakes and how state and fedcral
diversions often dominated the media surrounding policy could be reshaped to devclop a new plan to
the he.irings, the Task Force members were conserve the Great Lakes. Ultimately, it will be their
impressed with the range of the testiml;>ny provided passion that will be the real fuel for change.
by the public. The Task Force learned much about Therefore, it is with pride and an acknowledgment
issues such as the state of our Lakcs flshery, the of the cftorts of the citizens of Michigan that the
impacts of the Tribal Fishing Treaty, the presence of Task Force presents The Citizens' Agenda. . . An
mercury in our Lakes, the lack of good water quality Action Plan to Protect the Great Lakes.

: data throughout the state, the vast amount of sewage

~
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I~~t.(.e \..J .. ( ~ C (r-,-ltnIClpA :7ewAge ontro

ACfwfer 'J?rotection, 'Piver~ion, A~
"'--- WAter With~rAwAt Findings

F. d. S There is a general consensus that sewage
In Ing . f ' b-

l ~.overflows IS one 0 the most serIOUS pro ems laCIng ..
There is an immediate need for an aquifer the health of our Lakes today. Morc funding and

protection statute to protect the public and the technical assistance should be made available to
environment from both present and future problems local units of government as they seek to manage
caused by water withdrawals. Several other states in their sewage problems. The problems being faced at
the Great Lakes region have implemented such laws. this time are exacerbated by continual growth and
Such a law nJ.ust include the mapping of aquifers, as expansion. Even liberal estimates to fix the state's
well as thresholds of use for registra~ion and sewage management problem of $20 billion to $50
regulation purposes. The law must gIve the state the billion often do not nilly address all anticipated
ability to refuse pem1its for water withdrawals so growth. The stat~ could do much to help in this
intense that they threaten the public interest or the regard by making funding of the State Revol\'ing
environment. Where significant withdrawals are Fund (SRF) a priority, coordinating a statcwide
permitted, they must be required to adhere to the inspection program for on-site sewage disposal
three key principals of Annex 2001: preventing systems (OSDS), and ensuring that state enforcement
harm to the Great Lakes resource, conserving this agencies have a system in placc that allows for
vital resource, and, ultimately, enhancing it. Of identification and then aggressive enforcement
course, any new law regulating withdrawals or against polluters.
diversions must be able to withstand legal challenge;
therefore, it must be even-handed in the promotion Recommendations ..

i of conservation both within and outside of the Great 1 ~ of k fi d . if J S'D F k "n ) Vi . . lV.la e In mg 0 t Ie .I\. a ey priori,." .
Lakes basm. J J . J t . if .th . /. . .

d c h d t 1roug 1 con.\'luera Ion 0 el er an 1.\'.\'uaI7ce (?In addItIon, there IS a nee lor a muc eeper G I Obi . . B i t/ h. enera Igatlon on( s or 7roug aunderstanding of the Great Lakes and theIr J J' d- . ueulcate re1.'eJ7Ue SOUJ-ce.
ecosystems. Any water use statute wIll benefit from a
fuller understanding, and it is likely that any law 2. Leg;slation .\'hould be coI7.\";dered that ;/7 ()r,ler
enacted in the near funire will need to be fine tuned to access the SRF. appli(~ants must be able to
as more is known about the dynamics of the Lakes shotI-' tl7at a groll-'lh mana,gen7e17t plm7 i... m
and their watershed as a whole. place that demonstrates tl7e capac;f),' C!f the

current sewer il!fra.\1rllctzlre to accommodate
Recommendations projected growth.

1. The Legi.\'latllre .\'hould enact compl'Chen.\"h,'e -~. Reqllire the Departn7ent C!f EmJiromnental
}~'ater 11,';thdra}~lalla}~'.\', This proce.\"... ma," Quali~v (DEQ) to 117ake it a chi~{priority (~{ its
reqllire a .\'tep-b}'-.\"tep approach, begmning ..S'tralegic Water Qllalit.I' Nfonitoring Program
l,\.'ith the enactment (if an aqutfer prolectio17 to l-\lork "Jith local }~'ater qllali~J.' mol7itori17g
...tall-lle. c::flort.\' to idenlW,' (III .\'igntficant illich ...eI1,'er

. I Id 1 I (:'onnection.\' and other poil7t sources o{selt'age2. TI7e Legl.~/at1lre .\" 10l1 al.\'O prompt y enact . h .
. I ' I .. Ii th disc arge.

any Imp ementatlol1 al\.'S arl.\'mg. rO117 e
consummation of the .41me,t 2001 proce.\",\". 4. Implel17ent a state~~Jide OSDS m.\pectio17

program to be condllcted b.1,' local officials.
T17el'C ma.J.' be Headlee implications in
mandatmg }j'uch a program, but a local ,\

",,", j in.\'/Jection pro,gram coliid be mothlclted b.v J

(tl1011'1170 the DEO to i.\".\"lle C7rm7ts to jim,'(:> - t:o
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pro,grall1 de\'elopment. Findings
5. Provide ad(fitional incentive.5 for municipalitie..\' There is a general consensus that thcre is an

within a pal1iczIIar watel:\'hed or region to immediate ne;d tor more state funding and state
\ ,...1 coordnulfe se1-I-'age management plans. technical support for a consistent, coo;dinated, and

comprehensive water quality monitoring program.
I ~~t.(.e These efforts should further support the emerging ..

'Pirectiona[ 'Pri[[ing ~eneClth the successes found in local water quality testing
.).-lichigCln WClter~ of the 4reClt l..Clk~ programs. Although recent changes in the DEQ's

water quality monitoring stratebry have and should
Findings produce more successes, the state needs to, at the

. . . . . . . . very least, continue to consistently support the scope
~er~ IS slgn~fi~ant public oppOSltlon to the p~ctIce of this program and to regularly assess the state's

of dIrectional drilling beneath the Great Lakes. Risk of most critical needs in order to revise the strateov.
con~mination to the wa~ers of the Great ~akes is Beyond that, th~re is the general thought that ~~re
rela~lvely small, but the lmpac~ on shor~lme detailed information than is contemplated in that
enVIronments and other shorelme uses ~s ~eater. All program might be needed to further assist in some
the ~afegtlards rec~mnlended by the MIchIgan local water quality programs.
~nvIronmental ScIence Board CME,SB) have not been The repeated number of beach closings is a dramatic
Implemented by the Departnlent of Natural Resources SigIlal that more intonnation needs to be available to
(DNR). Few, if ~y, are act~ally in statute or rules. The help clean up the waters of the state and prevent
decades~old pra.ctIce of lea~mg lands and later further shutdown of the public's access to those waters.
conductlng envIronmental Impact assessments on well Focusino on the monitorinu needs of local swinm1ino
drilling applicat~ons potent~all~ s~bjects the state's beachesoshould be a priori; for the state. °

ta.xpayers to senous financIal liabIllt::y.

R . t. Recommendations
"--" ecommenaa Ions

1. The DEQ~' Strategic fJlater Qualit)' Monitoring
J. Implement all MESB recommendations into P d t t . a chanl."1111)1rogra111 nee .\' 0 con am l11e ., .Il'

statute. /. d . l I t .
re,gzi ar Zip atlng )Q.\'e( OIl curren or emel-gmg

2. Thepotel1tial.lil1011cialliabilii)J to tl1e need..,. Updating oftl1is ..,trategJ' ..,110zlld be
ta_~pa.yel:\' presented by the czlrrent proce~'s oj done on a regzllar basi~', sucI1 as evel)' three
lea..,ing and tl1en decidnlg on actual drilln1g .years. TI1is program is ba~'ed largei)-' on
pennit~. must be eli111inated. flndn1gsfi'om tl1e Auditor General in it.., J995

l"enort to tl1e Le(J"klature on tl1e Sur/ace ~¥ater3. WI1ile son1e ta.\'kftrce members \t'ould urCJ"e al1 r ~ . .1'
.. .' . ~ 'Jt{(uit

\J Dn'i.\'ionfi or the J 1eriod October JImn1e(ilate ban,a mora/onum 011 dlrec/lol1al !::... . . ,

drilling should be impo.\'ed to in1plement J992~ th:.()ugh JU1~~ 30, 199~. Local \.t'ater
recommenda/iol1.., 1 and 2, 011d to allow 011 quallt.}' partner.\' n1U.\'/ be Im'e..,/ed m the

. .. ... l-e(J"zll(l r U'nd( l te Oif tm~' strateuv to ens lire thatopportullllY .Iorftlrtllerpubllc dl~'Clls.\'lon ,., r . OJ ...
regardn1g tl1e ),\,'isdom (~/'perlni/ting any local data need.\' are bemg met.

.Iilr/her (frilling and ul1der \t'hat circum.\'lances 2. .4 con.\'i.\'tel1t, .\'table, 1011g-term .limdn1g .\'ource
it colild OCCU1: is needed to pre\'ent the haphazard nature ~/

the state's ),\,'ater quality monitoring efforts.
I ~~t.(.e TI1e Legislature need.., to Col1tinue to .\'zipport

W [' .. (:). this program witl1 a dedicat~d.lilllding s(~urc:.
Clter Ql.U:4. Ity MonItorIng Cln Bonding .\'hould no/ be CO11.\'ldered a.\' (1.!Ul1dll1g

~eClch C[o~ing~ option. TI1ere /10-\' beel1 (~vclical.lill1ding ~I
}\.'a/er qualit.v monitoring n1 the pa..,t. and it ha.\'

V had a seriou.5 impact on tl1e program'.\' abili~'
to prodzlce neCeSSO1)' data.
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3. The Jf'ater Qtlality i\tfonitoring Program mu~'t which cxcmpts ballast watcr dischargcs from thl:
be linked dil-ectl)' to the National Pollutant Clean Water Act (CWA). State action which nlrthcr .
Di.\'charrze Elimination SJ.'stenl (NPDES) encourages thc dcveloprnent of a tcdcral polic)' : ..

.:0 -
" pel717itting progra/11 in order to prm.'ide tl7at should also be supported. .

progran7 with a reliable and consi.\'tent tjata .
source. Designing 017d updatil7g (if. the Water Recommendatl.ons "

Qualit,v Mol7ftoring Progra/17 177ust take this 1. Ul-ge the Micl7igan Col7gressional Delegatio17 10 .
need into account. take the lead in the repeal of 40 CFR .\'ectio17

4. The DEQ can/lot CO17duct a statewide 122.3(a), tl7e current C~r:4 e.\'emption.!or tile
coll1prehensi\.'e J-fater QualifJ.' lv/onitoring regzllation qf balla.\'t \\'ateJ:
Program on its 0\~'17. TI7e 1epartment mzlst 2. Public Act 114 of 20G1 prm.'ides a model,for
contirnle to support, both with technical experti.\.e state legislation across tile Great Lake~. ba.\'in.
andfunding, local \-~'ater qualif)! monitoring 77le passage of.\'imilar legislation in tIle otller
pl-ograms. TI7ese local programs should be Great Lakes states and provillces will lead to
co01-dinated on a regiollal wate1oshed ba.~is. all app1-oved technolog).' to treat balla.~t water

5. Tile Legi~1atllre shotlld CO11~.ider enacting a a11d create the impetus for.federal action.
"state\~'ide beacll use1:'i protectiol1" ~.tatllte. 3. 1¥ork to establish a ne\~' Great Lake~'
Szlclllegi.~latioll Sl10uld illch,de a program for Legi.~/ati\.'e Caucus to create 011 aggre.\'.~h'e
monitorulg water qualif)! at state-m~'1led basul-\\'ide ANS program implenlemed at the
beaches. and .~hould provide a coordinated state. p1-ovincial, and federal level.
and C011sistent ~)'~'tem for taking \\!ater samples .. . dh b h d .h . . b I 4. Public educatlO17 effort.~ need to be ll1crea.\'e
at ot er eac es all tell Issznng eac 1
d . . d I . l d L I in order to fill/v i1iform the ptlblic of the ~.tep~'a Vl~'ories an c osmgs as nee, e. oca . .. - .

1.1. h I J. ffi . I d t b 1.1 t k that mdlvldzlals call take to reduce the .\prea,ipu ) IC ea t 1 0 ICIa.\' nee 0 e a ) e 0 )-"'or . ... . .
\.

I I . h . ,11. I fi . ,. t . of ..'iNS. lv/ore eflect:ve notification at boat",,-,' c o.\'e v WIt .\'tate °JJlclat.\, or m,orma 10/7 ..h -. d I . h . -1 i access sites. boat dealer~'hips, marinas. an(/
gat ermg an ana VSlS )~, ell neeuec . . .'
~". . . . ,I; -. h ld l d t other area.~ could help enll.~t tIle aid oj tile
JVlomtorm llu0/711atlon.\' 011 Je zl.\'e 0 .
. i ;1; .g l I i I gel1eral public ill curtailing the spread oj/INS.
I' entij)' VIO ators an, renlec.v t 7e ' d b .. .

. . .. Thl.~ .~houl e a prlorltv.contammatlon through prosecutlO/l, per/111t .

revocation, or otller /1lean.~.. Such a beacl7
users protectio17 statzlte wozlld p,-otect the I ~~ «e
pzlblic \\'/7ile helping to di.~courage \.'iolation.\' Off-9hore "Pri((ing in the CC(.nC(.~iC(.n
thl"Ough \,'igilallt monitoring, hopefill~" leadin,g WC(.ter~ of the 4:reClt ~C(.ke~
to fe)ver di.'icharges and fe~1)er clo,\'ing.\'.

6. The DEQ mu.\'t continue to update it.': web .\'ite Findings
that reports on beach closings and ad\.'isorie.\' Off-shore drilling practices in Canada are
and to u.~e thi.': in;!ormatiO/l in tracl(ing inconsistent with current U.S, basin practiccs and
progress made in identiji'ing al1d re,lucing the havc greatcr potential to hann thc Lakcs than
mlmber (~f illegal di~'chalge~.. directionally drillcd wells.

I ~~(.(.e Recommendations

A'fuC(.tic Nlti~C(.nce 91:)ecie~ I. Reque.~t tll£' Michigall ("ongre.~sion,,1
Delegation to nlake the b{ln (J.fC!tf-shore (Irillill,~

Findings practices ({ priority iten7 in ~"asllington.

A coordinated, basin-wide, and adequately 2. ..)end a re.,.o/z,tion to Enl'iroflment C(II1(I(Ia, tIle
~ enforced regulatory scheme is needed to control the le{lder.~. of tIle Ontario PrO)}illc:ia/, anti the J

spread of aquatic nuisance species (ANS). Critical in .fe,leral C011adian go~}erm71ents ulging the
this regard is the elimination of thc federal rule prollibition C!f'(?f/:'shore drilling in tl7e
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Canadia11 \t'ater.\" of the Great Lakes. publicize botl1 tl1e cun'ent u',1iteJ State.\" Coa.". . l'
C .. Gllard (USCG) aJ7d DEQ .o;pill re.\p011Se hotlinc.3. Ask the Internallonal Jomt 0111mlS:"lOn to '

- as.\'e.\'.\' the polentia/ for harm to the Lake.\' from 2. El1courage greater cool-dil1atiol7 ben,'een the

\ / l?tI:':,'110re drilling and, if it C01?fi17m' that it po:"es USCG and state and loc,zi elif£Jrcen1el11

.\'igllificant threat.\', Q.\'k tl1e Commis:,ion ti? agencies on "sn1aller" spill re.\ponse.
mediate a reque.\'t.from Jvlichigan that the 3. Cof1.\'ider imple117entatiol1 of a11ti-.\'pill refueling "
practice of off:':,'hore drilling be prohibited ,I(~'ice..\' 011 either ves:,'eL\' or at tl1e g"S pump.
throughout the water.\' of the basin.

4. A:,'k the International Joint C0117mission to
I ;:\;:\ conduct an ana~v.\'is of Canadian and U,S.ue spill reporting protocol and 117ake

1?il:1eLine Tra~':1ort of Oil anb- 4~ in recommendations to the appropriate bodies
the 4reat }..ak~ .Ior changes to ensure " con,\'istent. ba,\'in-

~1Jide response.

Findings
Pipeline transport of oil and natural gas occurs I ~;:\ue -

throughout the Great Lakes basin including within N1?PES 1?ermitti~ Sy~tem
the Lakes themselves. A complex and interconnected
set of federal and state rules regulate the Findings
construction, maintenance, monitoring, and safety T.1 ' 1 .

h d t.. ,,' lere IS a genera percept1on t at more nee s 0

aspects of these plpelilles, Breaks and sp1lls are b d b h DEQ . "
b th t d. . l' e one y t e In revlewmg 0 curren an

Infrequent, but they ha\e occurred m the past. .
d h NPDES 1 .

thnew pem1.lts un er t e program, a ong WI

Recommendation a more aggressive enfor~em~nt o~ pemlit co~ditions
-., . .. to help to ensure a reduction In pomt source discharges

~ 1. There shou~d ~~ a con1p~ete re1':le\1J l?f pipeime and the elil~in~tion of new ~our~es. The. d~partnlcnt
.\'afet,1'. momt01 mg. and m.,pectl0n.\' ,~}, the has made slgrnficant reductions ill pemutttng backlogs,
Ivlichigan Public SenJice Coml11issiol1. Th~' but maintaining a vigilant program would be grcatly
revie~1' ,\'hould include a clear definition of what assisted by a new funding SOlu'ce coming from fees
the state role is an,1 can be in the reg1llation oj asscssed against pennittcd dischargcs.
oil and ga.\' pipelines.

Recommendations
I ;:\;:\ue 1. Consider in1plementing a NPDES permit fee

Commercial a~ Recreational 11Jhich covers initial anti rene11Jai application
"\)e~~eL 1?etroLeum S':1iLL~ re1Jiew, sur'l-'eillance. monitoring actnJitie.o;. anti

enforcement cO.\'t.\'.Findings .
2. The state 111ust c;'on,luct "1110re tl10rough al1d

Although spills from large commercial vessels compl-ehensi\.;e re\Jiew (~rthe entire Micl1igan
have occurrcd and are always possible, the smaller, NPDES progz'am to ef1.\'ure that thi.\' 30-.vear-old
more numerous spills fi'om recreational watercraft progr£m1 iv.locusell on cun'ent water qua/it)J
pose more ora problem on a consistent basis. U.S. problem.\'. il1 addition. there mll.\'t he continued
and Canadian reporting protocols are inconsistent. legi.~'lative .o;crntiny o,Jer the NPDES permitti/1g

backlog and the 1111111ber (~fexpired NPDES
Recommendations pel.,.nit.s' ,~.till in £!lfect and general DEQ

1. Establi.~'h more effective education method\' to ef!fiJl-Cement (Jj'NPDES penn its.
" alert recreati011al watel-crqfi o.\.'nel:\' to the 3. Change the NPDES perl11it applicatiol1

"'-" dangers (?fsmaller.\pill:,', such as notices on proce:,':," to require the applicant to,f;,:\.t
marina ga.\' pump.\' al7d at the time of.\'ale l?/ demon.~'trate that all rea:,'onable .o;tep.\' have
mari11e engi/'e.~' and watercraft Further been taken to prevent point .o;ource pollution.
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4" The NPDES permit program sholl/d be linked I 33lte
direct~}' to the DEQ'.s- J1'clter Qua/ity

~. Monitoring Program in order to provide a Airborn.e T oxic~
reliable data .\'ource for the is,\'uance and . .
mol1itoring ofNPDES pern1its. Findings

Some toxic substances that have becn banned in "

13~lte the United States and Canada will gradually be
Enforcement of EnvironmentCll cleansed from the Lakes through natural or human

1?rotection }..ClW~ actions. However, the long-tem1 health of the Great
Lakes and the organisms that depend on them,

Findings including hun1an beings, have the potential of being
. seriously compromised by the continued emission of

It appears to some segn1ents of the publIc that airborne pollutants such as dioxins and mercury,
enforcement of environmental laws is inadequate.
While in many instances these concerns would be Recommendations
more properly focused on policy disagreements and
differences of interpretation, in some instances 1. .4irb~n1e to.\"ic.s- mll.s-t be reduced, MerCU1)', in
legitimate enforcement issues have arisen, at times partlClIlal; poses a se,-'ere tl1reat that must be

d;e to inadequate staff. In fact, state agency staff are jilll.vaddressed. Coal-burnil1g po\\'er plal1ts
said to have publicly commented in at-least one must be reqzlired to reduce their emis~'ions oj
situation that was related to the Task Force that to.\"ic substal1ces.

staffing is not adequate to discharge the agency's 2. Operatol".\' of waste incinerator.\' mu.\1 redzlce
responsibilities to the public. Because the power of tl1e amount of material.\' burl1ed that introd,lce
appropriation is held by the Legislature, it is to.\"ic sub.\1ances il2tO the ail:

)~ .. primarily the Leuislature's responsibility to conduct ."--' , b -~. fVe must Col1tmue to seal-ch fi)r less harllif1tl .

adequate oversIght to ensure that enforcement , , ,

. .t ' ~ I fu d d alternatl).'e.\' to products that contmn to.\"lC
actlvI Ies are Proper Y n e .

bsu .\'tances,

Recommendations 4. To promote a better pzlblic tlI1der.\1anding C?!
1 '1'l L ' I I Id " . II .\'ome C!f"the.\'e challenges, the .\1ate's bie1111ial

. lr1e eO'ls ature .\' 20U 111.\'1.\1 on fu .\1aFllnO' . , . , ., ,0 .' . . ~/' .:. report on the state oj J\lhchlgan s enVlrOl1111ent
of enforcemel1t agel1Cle.\'. The legz.s-Iatlve f Id ' I d .]..].. I ." .]. /. " . .s- 10U InC U e auultl011a l11C1lcatol:\, 0
c~ommittee.\' \1-'ith respon.\'ibilitv for , " .

" I J: " " mercur)' contammatlon al7d other pollutal1ts.
emJlrOnl17enta el?Jorcemel1tl.s-.~ue.\' need to

take an active role in over.\'eeing enforcement I. 33lte
efforts to en.\'lJre the"}' are adequate.

2. The Appropriation SubcO/17mittee.s-.fiJr tl7e Ar~ of Concern

Depar1111e171s of Natural Re,~'oll/-ce.\' al1d F. d "E . I" Q I "" . 1 h i In Ings
mJlronme171a ua I~J.', In particUlar: s auld

close~v e.1."aI17ine tl7e que.\'tion C!f11!hat l-esource,~' The Areas of Concern program has played an
are 11eedecf to properl)' el!fc)rce e..~i.\1mg extremely valuable role in focusing sustained efforts
p,-otection Im1-'.s- and )'1-'ork to develop budget on both preventing the further degradation of and the
recommel1dations that reflect tl1ose needs. clean up of some of the most serious pollution

., '1'1- E t . B I l t ,I; II Problems in and around the Great Lakes. The Specific.)" 1 fie .\"ecu Ive ral1c 1 nee,s 0 careJu V . . "
/ 1."" ".,1;

t ,/ f h f ' . th source and nanlre of some of the most pernIcIous
L .",e.,,\' el?Jorcemen neeu.s- ant pUS" or e . . . "
r , ' ' z/""" e ' t f . 111'11 tl d d . th contamInatIon problems have been IdentIfied, further
~"c" 'L .~ 0 1l'J1 7ose 17ee s ';Ir117g e ), a'nn

/'iO"'.' t . . ",. ' contamination has bccn prcvcnted, and, in some
i~ /'/' 1,,11a Ion.\' proce.~.~. . . ..'
;':;c cascs, significant progress -Ims bccn realIzed m

restoring these sites to good environmental health.

18

. ~,



However. a modest investment of resources by the Recommendations
state would result in faster progress by empowering .' .
both state and local public advisory councils and by 1. The }~'etland.~ ImJemory' calleLl,for 111 ClIrrel1l

\ I ' harnessing available federal assistance. Questions la}~' should be completed.

arise regarding why the DEQ has not played a more 2. The Legislatzlre must re).'ie}~' the \-vetlands
significant role in supporting and promoting tl:ie la}~; inchlding the mitigation polic.\-~ and the
Areas of Concern program. status C?fe'!forcelllent polic:,' ill Jvfichigan. "

R d t. 3. The Legi1;'iature "lust revie}~' the need forecommen a Ions .. .
conlprehell.~/ve nelt'lmi.'.\' tllat requlre tile

1. The state needs to plQ}' a nlore aggl-es~-jve role protectioll C?f sen~'itive coa1;.tal areas- roo an
in supportillg tile .4reas- C?f Concenl program. integral part of the planning and zonillg

2. If the state contimles tile policy C?fplacillg process.

the local p!"blic ad,'iso1J' councils in the 4. A comprellenSn]e }vater quali!)-' monitoring
positioll C?/.assertillg primmy respon,~ibility program that includes the 11l0nitoring oJ
.for clean-up ~tJorts, nlore technical rnlers mld sh-eams ad.iacent to collcentrated
as1;'i~'tance l11USt be afforded to the local animal feeding operation.\' lvoliid allow.for
council by the state. efficiel1t and fair eliforcemem oflm~'.~

3. Where matc/ling.federal fi/llds are available, forbidding illegal discharge~'.

tile state neero' to make tile effort to qualw' 5, New la~iJs are needed to prevent the Ilumml
for these fimd.\' as t/lis support is essential to population densi~Y C?/. de11eloping area.\' fl'O"l
co"lpleting Remedial Action Plans and exceeding the carry]l1lg capacil)' of e.\"istillg
delisting .\'ite.\'. or planned }~'ater i'!fra.~tructure jacilitie.~.

6. The lleeds of beacl1fivnt /lomeo\-vners 111USt be
,\ I ~~(.(.e gn]ell reasollable and COllsiste11t consideration
\ J !..Clnb-V Cl::\e~ I ;1;1Ue:1 when habitat protectioll lm~'s are e1if01oced,

Findings I ~~(.(.e

Thc water quality of the Great Lakes is intimately Fi;1hery HeCl(th Cln~ ~nAtJement
connected to activities that occur on land. Whether it
is the elimination of wetlands, the paving over of Findings
open sp~ces, the unla,wtul discl!arge 0: animal. The health of the fishery is a widespread concern
manure Into the state s waters from animal feedIng of Michigan's citizens, There are human health
operations. the creation of large numbers of on-site concerns-associated with fish advisories as well as
sewage disposal systems, or the mining of coastal t . t d .tl th .

t ANS- ,. ecosys em concerns aSSOCla e WI 1 e Impac
sand dunes, there needs to be a fuller apprecIatIon of h th f-

d b Th t t d t k t. . ave on c 00 we , e sac nee s 0 wor 0
the mtcrCO11l1ectlons between the land and the water. tl . ti t'

Ii 1 d tWI .1 . .f- . ga ,er more m om1a 10n rom cree surveys an 0
11 e Slgrn Icant Prooress has been made In .. ~ .:::. . conduct more research on hydroelectric dams and

protectm!! and 1mprOVm!! the water qualIty of the th .. t th fi I St h Id b t k t~ ~ . elr Impac on c IS 1ery, eps s ou e a en 0
Great Lakes suchProoress threatens to be senously . . ..' ::> .' ensure that solmd scIence IS used m the rnanagcmcnt
undern1med by new challenges relating to the f-

th fi h. ~ 0 e IS cry.
InterLace between land and water. In addition. the
state must work harder to find a balance between Recommendations
preserving habitat during periods of low water levels
and recognizing the desires of beach front I. Review the current l\1ichigall Fi.~h Advisory]

'\ homeowners to have access to clean, sandy beaches. to see }vhel/ler it is CO11.\'i.~"ent with other

",~ has ill state advi.\'o1J' progral11S. Look .Ii)r new
\-,,'ay.\" to i1iform tile public oj:fi.~/l ad'Ji.\'orie.~.
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pos.\'ib~v through postings at boat ramps and 3, Fish net marking reqzlirement." l1eed to be
popular.fishing locations. re\,'iewed. Although tl,e net markil1g

2. Ad the DNR to l"Cview its dam management re.qu~rements .fozmd if1 tl,e recent.Tribal
"--" program to ensure that.fishel)' health is Fzs~lmg. Consen~ decree are outside oJ

proper!].' taken into account when decisions legls1atl\'~ purvle1-1.', t~'ere are outdated state
about dam ren10val and/or maintenal1ce are la1-1.' markmg regzlla!lon.\" th£lt could be .
made. revised. .,

3. CoJ1.\'l£ler the establishment of a local creel 4. 1mplen1ent a ne\-I! con1merciol.fi.s-11il1g .fee tl,at
SU1,'("': program that \i:ouldsupplement the covers the real cost.\' (?fthis acth'ii)' on tl,e
clfrr;'lt DNRjishel)' .\'lfr\!e}'s. This local .fi.s-he1)', there~_v reducing the .s-tate's reliance
component would 1-1.'ork with DNR Zfpon fees prod bJ' recreational fi.\"hernleJ1.

i'!fonnation- gathering methods to ensure a
con.s-istent base of statewide i'!formation. I.-.\.-.\(..(.e

This infiJrmation must then be effectivel,v Fe~erA(, StAte, )...OCA(, An~
communicated throughout the state. InterneltionA( InterAction~ in the areAt

4. CoJ1.\'ider legislation similar to the proposed )...Ak~ 'P&l3in
Aqzfatic Species ProtectiOJl Act to ensure that
long-te1w management decision:,' are made in Findings
the best interest of the health £?ftheflShel)'. Th . .fi 1 I ~ d Iere are SIgnI cant oca, state. le era. and

1.-.\.-.\(..(. - international interests at work in the Great Lakes basin,
e each having jurisdictional issues that need to be

RecreAtion&l( Cln~ CommerciAL addressed. However, the multi-jurisdictional nature of
Acce~~ to the )...Clke~ the basin should not be an excuse for Michigan not to "

""--"', exercise its own authority to act in the interests of
Findings protecting the Great Lakes. Michigan can and should

Th . .d ' d be a leader in shaping basin resource policy.
e state must contmue to provI e safe an . "" ., a . a "

. bl . . h G L k The efforts of local and st..ite ::ovcmm::, bodIes can
enJoya e OpportunItIes to access t e reat a es . . .
b h f' . I d . 1 'and have resulted m Important Improvements to the
ot or recreatlona an commerCIa use.

Fl ' I 1 d h h . Lakes. These efforts need to be supported and nlrther
uctuatmg water eve s an ot er c angIna . ... ~. ::. encourdged. However, all share a common mtcrest In

condItIons m the Great Lakes present a real threat to d.. b d .. Ii th l~ 1- I'. coor matIng a roa er VISIon or e we Jare 0 t Ie
both commercIal and recreatIonal access to the . .. .
L k I dd .. h . d . I Great Lakes. All affected governmg bodIes m the basm

a es. n a Itlon. t ere are many vane recreatlona . .
. - .. need to recogtllze that a coordInated plan to prescr\'c

and commerclal uses of the resourccs In the basm th . t .t f th L k I Id b k .. e In e'!T1 YO e a 'es S10U e a ey pnonty.
that must be managed properly to enSllfe that one . ::, '.. - . .

d ~ d . h . I partIcularly In lIght ot Impcndmg attcmpts to rcmovc
group or use oes not epTIve ot er users ot an equa t fi th b . P fA 2001 I ld.

h . h b . wa er rom e asm. assage 0 nncx s 10U
ng t to access m t e asm. .. , .

~ be held as a key pnonty tor thcsc bodies and should be

Recommendations used to provide a foundation 1'or additional
coordination of nlttlrc Great Lakes policy.

I. Review the joint £/redging pernlit progrom to
determine 1-1.'hether certain permit Recommendations
applications can be e.:rpedited. 1. CoJ1.\'lderatlon should be gillen to the uica oj

2. The DNR's pzfblic acces.\" pro..!;,'ram, as cre£ltil1gl1 (;real L(lke." Le,gi.~j(l/i\'e Cauc/.f,\",
re.ferenced on their ('/In-ent 1-1.'eb site, is £/ated 1'1.'hich "1.'ould help to.facilit(l/e meetin,g.\" £?f key
./99.)-96. .TJzL~' plfblic £lcce.~'.\" program should .\'tate and prm!incial pnlic:vmll/(er.\" 1-1,ithin the I

i'M be reviewed to determine 1-1.'hetI1er the ba~'in to lli.\'(:u.\'s innO\'lltive neH: programs thllt /
?",'f' departl11ent can l/O even more 10 locate 11ew l,a\:e the pote11tial j(Jr application t() other

. opportunitie.\'.for public.' acces.\".
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~i slates. The EnvirOllmental COU11Cii of tile policymaking bodics at thc statc lcvcl nccd to
Siales (ECOS) program atthe.!edel-al le~'el continue to reach out to the people of the state to
11Ct..\" demon.\"trated that innm.'ative l1e}\.' assess their needs, ideas, and concerns. In doing so,

""--" programs developed at the .\1ate level can the state has a role to play in supporting education
provide .\"ign!ficant national level and outreach activities that keep the people engaged
improvenlel1ts. in the process of protecting the Great Lakes.

.
2. An app,vpriate bodl.., such as the Great Lakes

R d t . ..
C .. h .J . I 1 . ecommen a Ions

0111mIS.\"1011 or t e nternatlona Jomt
Co111mission. shouldcontim(e to plvvide basin- 1. T.'lelvs, ideas, and concern.\" of the public mllst
~\.'ide per.\"pectives on }I.'here gaps or be accessed on a regzllar basis to help to
inconsi.~tel1cies exist Ul basin policy. This boa:v fa.~hion nev.' policy in Lan.\"ing. Out-state
}I.'ould then continue to make recommendation.\' hearings on critical issues need to l-emain a
.for changes to the appropriate regulatory ,\liable tool.for hearing what tIle people l?!
progranls to enSU1-e a consistent basin policy. l"'fichigan want.

3. Anne.\' 2001 .\'hould be made a priority.for 2. ~feh.-based questionnaires Sllould be used
prompt pas.\'age as a strong and urgent signal regularly b.y polic}'makers to obtain ,\laluable
to Washington that the integrity of the Great Ulput fi.Ol11 the citizens.
L~k~s,"1U.\"t be mahltained and that tllere are. 3. It is il11portant that tIle state conthlue to take
slgn~ft~ant !orces engaged to protect the basll1 step.\. to pro~'ide i~f'orll1ation to tIle public. The
(rom dwerSlon.\". DEQ l .. I I if . f . . '\ve J slte IS a gOOl e.\"amp e 0 prO,\lll mg

4. Michigml .~/lould be a leader in sllaping both read)l access to report.\', backgroul1del-s, public
rat!fication lallguage and accompanyhlg 11earing calendar.\', and other information. The
legi.~lation ill olver to effeCtliate Legislature .\"hould attel11pt to ensure that the
inlplementation of Anne_\" 2001. publicfir.\"t understand\' tIle intl-icacies of the

~: 5. Binatiol1al <:;fforts witllin tIle basin must be ~0~icYll1a.king proc:.\"s and t/~en has reliable
maintained mld filrther encouraged. The.)' 11?formatlon t~~t ~1.'z/1 allow It to make
demon.\"trate the ,,;alue of a partnership reasoned declslon.~..

approach to protecting tIle Lakes mid allo}1.' 4. l\tfore .\'teps need to be taken to stlpport
for an e.\'panded vi.\.ion (if the worth of tile em..irollmel1tal education <:;fforts ill our SCll00l.\..
Great Lakes. hmovati~'e teachers mld teaching l11ethod.\' that

6. All basin .\'tates and pro~'inces shol(ld }\.'ork to convey important hifclrmatiol1 011 }\,'ater qualifJ"
t bl . I G t L k l .t th t to our .\"tz(dent.\' need to he the rz(le rather tllal1

e.\. a l.'i 1 a common rea a es \'I-'e J .\'1 e a
}I-'ould he used to house all re.\'earch and the e.\'ception. The Miclligan Emlironnlel11al
dOCZ(mel11.\" related to tile proper l11mlagel11el11 Educatiol1 ,4ct could be anlel1ded to allo}\.'./iJr
al1d protection of the Great Lakes. a./oct(.') on tile Great Lakes natliral resource.\'

. is.\'L(es al1d the 1vfichigan El1~'ironmental

I ~~ tte Education FU11d could be u.\'ed to pro~'ide
gram dollal..\. l?f.\'L(pport.for ill110~'ative

'J?«b[ic Acce~~ (An~ the Ro[e of (An Jeaclli1lg project.\" in tlli.\" regard.

E~«c(Ate~ Citizenry

Findings
The people of Michigan live, work, recreate, and

care passionately about the Great Lakes and the
" natural resources of the state and \\'ant to play an

Y important stewardship role. This human resource is a
vital tool that the state must acknowledge in its
policymaking efforts. The Legislatllrc and other
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I t is.a mantra t~at h~s ~een repeated often by Regular.bea(~h clo~'ings throughout the _"ear
: polIc)'1nakers ill MIchIgan that the Great Lakes close out access to The Lake,~.

arc Michigan's most significant natural resource. The risks ofoff:'shore hvdrocarbon drillin.'. -. - ,-,
The Lakes certainly define the state and its people, remain real in Canadian 1-\.'areJ:\'.
and most will also acknowledge that the health of the
Lakes is inextricably linked with the welfare of the These probleIJls are not mere perception nor
state and its people. unfounded.headlines in a local paper but real,

The Lakes, thousands of years old and shaped by significant threats that must be acted upon to ensure
the forces of nature, hold tales of past generations the proper protection of the Great Lakes. The Great
that have used the Lakes for a variety of purposes - Lakes are threatened not only by pollution and other
for travel, transport of commodities, recreation, human activities that result in hann to the Lakes but
consumption, and to sustain economies in numerous by political and policy quandaries that have often
ways. We have relied upon the Lakes to sustain our caused policymakers to fail to take proper mcasures . .
quality of life. to conserve them.

For many years, the people of this state and other The real question is not whether the Lakes have
basin states and provinces have often assumed that the serious problems but "rho will take on these ,

",,--,; health of the Great Lakes is largely self-sustaining. caretaking duties and what changcs will be called for ..J
The magnitude of this resource is so great, and matIY by these leaders.
of the acti,rities so minimal in individual impact, that Article .lV, Section 52 of the Michigan
policymakers concluded that relatively little Constitution clcarly identifies the policymaking body
intervention was needed to properly conserve them. that is ultimately responsible for the protection of the

natural resources of Michigan as the Legislature. Inf 'J14t time~ h"ve chA"'-ge~1 An~ the ~i9n~ "re their wisdom to make appropriate changes to the
o4n~ throWjho4t the J..Ak~' C . . . 196'" h d 1 d f' d d I. onstIttltlon 111 _1, tee cgatcs ra te , an t lC

F()r(~(f;!;n i/1\!ad('rs in thc,ftJrm C:'f aquatiL' voters ratified, tllis article to ensure the
1l11isance ,~pe(~ie,~ thf-eaten 10 e.\'po,,;e the Gr(!at accountability of our Legislature to the citizens of
Lakes' CCO,\:l'slem 10 irl'eparable harm, Michigan tor the protection of the natural resourccs.

Millions (?f,gallon.,; l~( ,(I"' sel~'ag(' tainT (11/1' Section. 52. "The con.\'ervarion and developJ11ent ~r
"'mers e\'el:V .\.'eaJ: tl1e natural resources ~f the ,\'rate "re 11ereb.J-' ,feclared

...1 irborn(! to,vics I:lrif; through the atmo'\lJherc to be (~fj)aramount pzlblic concerl1 in the intere,\'t (~r
dcjJo.~iting their 11arll?/i,I./10iso/l.\' in OIlr Lake.\', the healtll, s(ifety, all(lgener"I1-~'elfare ~ftllejJeople.

f;'j.5h al:/1..isories Wa/71 us thaI it i,~' harn?fill ro TI1e legi~'lalure ~'hall pro\,'ide for the prOTection Q(the
eat tIlt! }i.5h caugl1t n1 the Lakes. air; ~~'ater and ot/ler nutural resource.~ of the .\'tale

tne pos,,'ihiliry! (?fl~'arer £.Iiver.\'ion.f()r cvf11melt:ial fi"om polltltion, iJ11jJairl11ellt and desh,lctioll, "

1/se ()lItside rl1e ha,~'il1Ilas rI1(! jJotelltialto,fl/rrI1(!r Concordant with this privilege to safeguard the
Ih,'(!al(!n ,h(' l(m,~-lerI11 h~!alth Vilhl:' l.al.cs, Lakes and the entire resource base comes the

Th.! Ilninlenll('d con,~'eqllences (?/','uriolls lal1() responsibility to take prudent and timely measures to
u"e p()/i,'ie" c(JJ1tinue fO ./J(JSC risl(s I(J (Jllr ('()astal ~\ct as proper stewards, Acting on this constitutional .-

'v! l~'(!lll:m(l\', s:"1d (hm('s, and }\'ar(~, qllality'. charge to protect the natural resources of the state, )
i;;;"C FluCftlatlllg Lake {el'cls h,n'e call.~'ed marif1as and acknowledging tl1at the Great Lakes are ~\

and Ilarbvr.\ f() he shllr do""l. cornerstone of thc state's resource base, on August

2.2.
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16. 200 I, Senate Majority Leader Dan DeGrow
commissioned the creation of the Great Lakes
Conservation Task Force.

"--"~ In a press release announcing the Task .Force, . :.:j:~~.,.,
Senator DeGrow identified the two most Important Ar';:~~'.,..~"":~."f. LL ~i:5c',~ ,:':i;,;,'."'.'\resources m the state - the Great Lakes and me ..::;<",:::,;~:::~.~'c:£:~,:\.; .

..!;',,"-Z'!i:,:-" ~~';"~#;~c'" '.people of the state: ..{;;~~j~."r ':""'\:~-1'~' ~~~~
,:~ ,:"""~,,,,"~.:i~,

"The Great Lakes are the state's most valuable -\;{,.",'~::t~4:::;;:.'~';.. -' ~~.! "'-"-~"'l.,~~.~ ~:".,.. .,}

resource next to its people," said Senator DeGrow. :.ijb:r~' ,~~~;~~.'" ~;~~~-: ,::
h h. k .' . h ld th . ~ ' ~'~: "'. tj",,~ ,."That's w y we t III It s Important to 0 ese i:';;'iff ~.~~~~ ;:';;,:~~

hearings so we can identify cuaent and future tI1feats ;~,~ Q ~i~ ~
to the Lakes and ensure they are clean." :~~~":i~ J:~f ~T~

This Task Force. chaired by Senator Ken Sikkema, ~I ~ .~.,

~'k~;o 1t.~;";i:O:'liThe Cire.o..t ~Ake~ Are the ~tAtel~ - '"

mo~t vA[<..lo..ble r~o-c.c.rce ~xt to- jt~
l:1eol'-le,'1 ~ai~ ge»ator -peCiro-w.

was established as a method for assessing the health The eight scheduled hearings began in Traverse
and tile conditions of the Lakes by going out into the City on September 13 and concluded with the
various regions of the state and asking those who hearing held in Saginaw on November 26.
live, work, and recreate along the Lakes to "tell us Throughout the eight public hearings held in
what we need to do to protect the Lakes." Other Task libraries, to\Vll halls, municipal buildings, university
Force members include Senator Bev Hammerstrom settings, restaurants, and other public buildings, the

"'-" from Temperance (Vice-Chair). Senator Gary Peters Task Force was presented with wonderful lessons in
fi:om Bloomfield Township, Senator Walter North from learning not just about the Great Lakes but about the
St. Ignace, Senator Dianne Byn1ll1 from Onondaga, people who live and work along the Lakes - and
Senator Harry Gast from St. Joseph, Senator Ken the passion and pride that they take in caring tor
DeBeaussaert from Chesterfield To\Vllship, and them. Farmers, fishermen, students, professors,
Senator Shirley Johnson from Royal Oak. research scientists, ordinary citizens, association

Rather tIlan taking a traditional approach of representatives, boaters, city engineers, cottage
soliciting opinions from those who would need to owners - all took the time to carefully think out
travel great distances into Lansing to makc their their positions and their beliefs and commtmicate
opinions and ideas known to the members of the them to the Task Force.
Legislature, the members of the Task Force worked The report that follows is a work dedicated to the
to establish an aggressive eight-hearing schedule. people of tIlis state. Because it is written largely
This schedule took the Task Force into all corners of based on the testimony provided by those people. it
the state to seek out those who care for and respect is their story and their t1loughts that are fotmd within
the Lakes and to learn from them what steps need to this report. Ultimately, it will be their passion and

commitment to the Lakes that will sef\'e as the real
Ir_- {I (- \, \ fuel for change.; e . !.t~ WrlClt we nee.C) TO C>o

. " ,.to pY"ote.ct the j...C,I,Ke;.~. .

be taken to craft a plan to preserve the Lakes. The
hearings were hcld ovcr a ten-week period of time

'~ and included stops in Traverse City, Rogers City,
Roseville, Monroe. Marquette, Port Huron. St.
Joseph. and Saginaw.
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\ .:, ~,



!~-
l':ci~>~-") The Natural Resources : "

"--- ~ ,I/.~~ of th~ Great Lakes ~

~&~~ .:" 1 .'The Great Lakes are the largest system of diversions move water into and out of the Great
surface freshwater in the world. The five Lakes basin as well as benveen the individual Grcat
Great Lakes and their connecting waters hold Lakes. These diversions daily bring about 1.5 billion

6 quadrillion gallons of water, enough to cover the galloRs of additional water into the Great Lakes.
entire United states with water over 7 feet deep. This However, the consumptive uses and diversions are
water represents 90 percent of the United States' still dwarfed by the natural Great Lakes water gains
surface freshwater supply. The Great Lakes basin and losses estiU1ated at more than 270 billion gallons
(the surface area of the Great Lakes and the land per day. AImual changes in water gains and losses
draining into the Lakes) covers more than 295,000 produce the dramatic rising and falling water levels
square miles and is home to over 33 million people during the year and over many years.
in the United States and Canada. Michigan borders Great Lakes water quality is affected by how we
on four of the five Great Lakes. Over 40 percent of use the Lakes. In hIm, water quality influences how
the Great Lakes is under Michigan's jurisdiction. we may use the Lakes. Poor water quality can limit
Nearly every drop of water that rains or snows on the use of the Lakes for drinking, swimming, and
Michigan's lands eventually flows into the Great fishing. In general, the Great Lakes have good to
Lakes. Thus, the Great Lakes affect all aspects of life excellent water quality. Since the 1970s, major
in Michigan, and all of Michigan's citizens can efforts by government, industry, and citizens havc

\ ) influence the Lakes. improved watcr quality to the present point. Fcderal )
The Great Lakes provide abundant freshwater for and statc permits limit pollution trom industrial sites.

agricultural, industrial, commercial, and domestic sewage treatment plants, and other sources.
use. Michigan's citizens use the Great Lakes tor However. pollutants still enter the Great Lakcs and
drinking water and irrigating Michigan's farn1s. degrade water quality in some areas.
Around 40 commercial ports and more than 80 Many pollutants come from so-called point
recreational harbors are located on Michigan's Great sources that discharge polluted water to lakes. rivers,
Lakes shoreline. Great Lakes shipping carries raw and groundwater trom a specific, easily identified
materials such as iron ore and coal to and from point like a pipe outlet. Sewage overflows from
Michigan. Michigan has the largest number 01' municipal sewer systems can contaminate water with
registered watercraft in the United States, more tllan I organic mattcr, excess nutrients, toxic contaminants.
million. Over 30,000 slips have been constructed with and pathogens (disease-causing organisms). In 2000,
Great Lakes access to accommodate these boats. over 48 billion gallons of raw or insufncicntly
Michigan's 103 hydroelectric power facilities harness treated sewage were discharged into Michigan's
the enerbry in flowing water to generate electricity. waterways, including the Great Lakes. Accidental

The use of the Great Lakes and its freshwater spills may release oil or dangerous chemicals into the
depends on the continued abundance of this water. Lakes. Failing septic systems can contaminate
Many uses along with natural water level groundwater and nearby lakes and rivers with
fluchlations can affect the amount of water that may pathogens and excess nutrients.
bc available in the nlture. Watcr withdrawn from Other pollutants come from less obvious sources
rivers, lakcs, and groundwatcr tor power production. without a direct conncction to the Great Lakes. Toxic
drinking water, and irrigation may nevcr return to the contaminants may entcr thc Lakes from the air. Rain

,..., c Great Lakes. It is estimated that more tllan 2.7 billion and snowmelt can wash pcsticides, tcl1ilizcrs. .J
gallons of water are consumed daily in the Great. manure, oil, soil, and other pollutants lTom fam1s.
Lakes basin. Ful1hernlore, 13 approved water construction sites. golf courses. paved streets. and
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residential lawns into the Great Lakes and rivers Lamprey control efforts combined with fish stocking

flowing to the Lakes. The cumulative impact of these from hatcheries helps maintain thc cun-ent fisheries.

numerous, smaller pollution sources can have major About one-quarter of the recreational fisheries' value

water quality impacts. comes from hatchery-reared fish, including most Great.

Finally, many remaining water quality problems Lakes trout and saln10n caught by recreational angleI"S.

are from areas contaminated in the past. Persistent The continued unintentional introduction of aquatic

toxic contaminants such as PCBs and mercury nuisance species, such as the zebl"a mussel and round

"--" remain in the water and river and lake sediments for goby, threatens native plants a.'1d animals and the

long periods of time, if not indefinitely, even after stability of the Great Lakes environment.

most sources have been eliminated. These Michigan's Great Lakes shoreline contains natural

contaminants may be located in hot spots of foffi1er features unique in the world. Large sand dunes

industrial activities. The 14 Great Lakes Areas of stretch along the shores of Lakes Michigan and

Concern in Michigan are priority sites identified for Superior. Dunes can be as high as 250 feet and a

cleanup because of historic pollution discharges. mile wide. Unique natural communities, known as

The Great Lakes still support important recreational alvars, form on limestone bedrock along Lakes

and commercial fisheries. Recreational fishing adds Michigan and Huron. Dunes and alvars provide

about $1.4 billion annually to Michigan's economy. habitat for rare or endangered plants and animals.

Michigan's commercial fisheries net about 16 million Coastal wetlands also provide habitat for diverse

pounds of whitefish, chub, lake trout, catfish, and plants and animals as well as in many cases

other species each year, with a dockside value of protecting the shoreline from erosion and filtering

about $20 million. However, fish advisories pollutants from water. Balancing recreational,

recommend Michigan's citizens especially children environmental, commercial, and development

and pregnant women, limit their Grcat Lakes fish pressures along the valuable Great Lakes shorelines

consumption because toxics, including PCBs, has always been a challenge.

mercury, dioxins, and other contaminants, The Great Lakes are a vast resource, but they are

accumulate in the flesh of fish. not inexhaustible or impervious to harm. Our use of

Great Lakes fisheries also are vulnerable to aquatic thc Lakes aftccts both thc quantity and quality of the

nuisance species. Sometimes called exotic species, Lakes' water, the fish and wildlif'c in the Lakes, and

i "these aquatic nuisance spccies are non-native plant" the shoreline surrounding the Lakes. In turn, our

f ~ and animals that now find a home in the Great Lakes. hlture use ofthceLakes may depend on how we
,.

The sea lamprey has decimated the Great Lakes manage this unique resource today and in the future.

fisheries since its introduction over 50 years ago.
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\.-- :l5'r Agr~ement Structure
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Tile fflldti-jurisdictional natllre (if ti,e Great Lalws basill i\' de/lIOl1,\trated tllrollxh the l,oarioll,\' ,\"tatute.,' a/I(1 trean"e-~
ji/IUld at the state. pr()vinci(d, and n(lnOltalleveL Tile evolution (~flhese re,!,'ul(ltOIJ' progralll,\' Ila,\' ill large part re.\'u/ted
fro/II ti,e illcrea...ing a/llOullt (~rilllpOrtance that 11Q..\, been placed on protectil,g tI,e Great Lake,... 8e,c:irmin,!,' }~'ilh earo'
tJ'etlties to e.\"ttlbli\'h ji.\iling right\' tmd cretl1ion (if the Interntltional Joint Co/lll1li\'.\"ion, poliLJ'/II(lker.\' I,al'e ,.'orked to
fashion more detailed ltni-~ and policies to address specific issue.\' in the ba,\'in.

In order to appreciate thi,' regulatory' nehvork, the Task Force Q..\'ked ti,e ,J\1iclligan Office of the Gretl! Lakes to
proJ,ide an oJ'en'iCJv of ti,e principalla)vs. agreements, and treaties that attempt to co/ltrol (lctivitie.\' ill ti,e Great Lakes.

gtClte NCltllrCl( RMollrcM Cln~ Lakes, inland Lakes, or rivers; and any wetland less
EnvironmentCl( ~rotection Act 4S1 than five acres but determined by the DEQ to be

essential to preserving Michigan's natural recourses.
Water Resources Protection These pern1its are generally required tor all drain and

The water resources protection section of Public fill projects in protected wetlands, Implemented by
Act 451 provides regulation for the control of point th~ ~ichigan DEQ, Land and Water Management
source and nonpoint SOtlfCe water pollution to waters DIvIsIon.
of the state. These include municipal and industrial (http://w\\'\v.michiganlegislaturc.org/law/GetObject.as

~ discharges, storn1 water discharges, and combined p?objName=451-1994-1lI-l-1NlAND-WATERS-303))
and sanitary sewer overflows. Point source

C .. I D -
. . . rltlca unes

dIscharges to water are strIctly controlled by penults
under the National Pollution Discharge Elimination Critical dune regulation pern1its are issued to
System (NPDES). Implemented by the Michigan protect coastal dune areas designated by the state
Departn1ent of Envirornnental Quality (DEQ), under Public Act 451. Pem1its control construction
Surface Water Quality Division. and development activities in the dunes to achieve
(http://www.michiganlegislattlre.org/law/GetObject.a this protection. .Implemented by the Michigan DEQ,
sp?objName=451.-1.994-ll-1.-WATE.I{-.I{ESOURCES) Land and Water Management Division.

(htqJ:/ iwww. michigal1lcgislaturc.org;'J a \\' /CictOb.i ect .as
Air Resources Protection p'?objNamc=451-1994-1 fI-l-Lr\N D- HABIT A TS-353)

The air pollution protection section of Public Act 451
B II W.d I . f . d' I fj - d a ast aterprovl es re~Tll atJon 0 air ISC 1arges rom hxe and

mobile sources. Controls are achieved through The ballast water'section of Public Act 451.
permits required for fixed sources and testing of requires ocean-going and nonocean-going ships on
certain mobile sources. Implemented by the the Great lakes to report on use of best management
Michigan DEQ, Air Quality Division. practices for control of aquatic nuisance species in
(http://www.michiganlegislature.org/1awiGetOb.iect.a ship ballast water. .It also requires the DEQ to post
sp?objName=45l-1994-11-I-AI1.~-RESOURCES- lists of ships that use practices proposed by shipping
PROTECT.l.ON) associations and to test ballast water treatment

methods. Implemcnted by the Michigan DEQ.
Wetland Protection (http://ww\\'.michiganlcgislaturc.orgilaw/GctOb.iect..ISp

Pennits to protect wetlands are issued under '?objName=451-.l994-II-1. - WATER-.T{ESOlJRCES-31.) )
~

authority of the wetland regulation section of Public
Act 451. Protected wetlands include wetlands over
five acres; any wetland contiguous to the Great, 2.6
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shorcland protection for navigable waters, and Endangered Species Act

Governors' approval of Great Lakes diversions. The Endanuered Species Act provides a pro!,.TTam .
Implemented by the U.S. Army Corps of Engineers. for the conse~ation of threatened and endangered'

",-," (http://www.hq.usace.army.mil/cepa/pubs/et"99 plants and animals and the habitats in which they arc

wrda.ht1.l1) . found. The U.S. Fish and Wildlife Service of the

(http:/iwww.deq.st.1te.mi.us/ogliv,,'ater_resources_dev Department of the Interior maintains the federal list of .

elopment_act_.html) 632 endangered species and 190 threatened species.

" . Implemented by the U.S. Fish and Wildlife Service.

Comprehensive Envlr?n~~ntal Response,

) (http://\\'\vw.epa.gov!region5!dets/html/csa.ht1n) Compensation, and liability Act (CERCLA

CERCLA provides a federal "Superfu11d" to clean up National Invasive Species Act

uncontrolled or abandoned hazardous-waste sites as This Aet provides authority for the control of

well as accidents, spills, and other emergency releases unintentional introductions of aquatic nuisance

of pollutants and contanlinants into the environment. species into waters of the United States, including the

Through the Act, the EPA was given power to seek ou~ Great Lakes. The Coast Guard uses this authority to

those parties responsible for any release and assure theIr require certain ballast water management practices to

cooperation in the cleanup. Natural resourc~ damage control discharge of aquatic nuisance species for

assessments for contaminated sites are carrIed out under ships coming into tile Great Lakes from the St.

the Act. Implemented by the EPA. La\\'fence Seaway. State management plans for

(http://www.epa.gov/region5/defs/htmVcercla.htnl) aquatic nuisance species are also authorized under

. this act. Implemented by the U.S. Fish and Wildlife
Resource Conservation and Recovery Act

S .

ervice.

The Resource Conservation and Recovery Act (http://anstaskforce.gov/nanpca.ht1l1)

oives the EPA authority to control hazardous waste )

from the "cradle-to-grave." This includes the Pollution Prevention Act .'

"--"': generation, transportation, treatment, storage, and The Pollution Prevention Act focused industry,

disposal of hazardous waste. The Act also sets forth government. and public attention on reducing the

a framework for the management of non-hazardous ;mount of pollution through cost-effective changes

wastes. Implemented by the EPA. in production, operation, and raw materials use.

(llttp:/!www.epa.gov/region5/defs/htnllircra.htm) Implemented by the EPA.

(http:i/www.epa.gov/region5/dets/htmlippa.htm)

Toxic Substances Control Act

The Toxic Substances Control Act gives the EPA Oil Pollution Act

the ability to track the 75,000 industrial chemicals The Oil Pollution Act provides the EPA's authority

currently produced or imported into the United, to prevent and respond to catastrophic oil spills. Thc

States. Thc EPA repeatedly screens these chemIcals Act requires oil storage facilities and vessels to

and can require reporting or testing of those that may submit to the EPA plans detailing how they will

pose an environmental or human-h.ealth hazard. The respond to large discharges. Thc Act also requires thc

EPA can ban the manufacture and Import of those development of Area Contingenc)' Plans to prepare
chemicals that pose an ulll'easonable risk, such as and plan for oil spill rc~ponse on a regional scale.

PCBs. Implemented by the EPA, Implcmented by the EPA.

(.http://www.epa.gov/region5!dets/html/tsca.htm) (http:!/www.epa.gov/rcgion5/dcts/htrnl/opa.l1tm)

Coastal Zone Management Act Insecticide, Fungicide, Rodenticide Act (FIFRA)

The Act provides assistance to coast~l stat~s to The primary tl)CUS 01' the Act is to provide federal
protect and manage coastal resources, IncludIng control of pesticide distribution, sale, and use. The )

; authorization of state Coastal Zone Management EPA is given authority under FlF'~A not only to "

;i~ Plans and funding for a grants program. . study th~ consequences of pesticidc ust1ge but also to

Implemented by the Nationt11 OceanographIc and require users (farmers, utility compmlics, and othel'S) to
Atmospheric Administration. register when purchasing pesticides. Users also must take
(llttp:l/www.ocrm.nos.noaa.go\!/czm/czm_uct.htmJ) 2.8 ~
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i exams for certification as. applicators ofpesticid~s. All The Convention on Great lakes Fisheries
pesticides used 01 the Uruted States must be regIstered The Convention establishes thc Great lakes
(licensed) by the EPA. Implenlented by the EPA. Fisheries Commission to research and .manage Great

\ (http://www.epa.gov/region5/dets!hunl/fifra.htm) lakes fisheries, especially related to the control of

sea lamprey. Implemented by the Great lakes
IntemCltio-nCl( TreAtie~ An~ .Af}reement~ Fisheries Commmission. ,

Boundary Waters Treaty of 1909 (http://\\'\vw.glfc.org/pubs/conv.htm)

This treaty between the United States and Canada 1836 Treaty
establishes the International Joint Commiss~on an~ The 1836 Treaty establishes native American
authorizes boundaries water level controls, m~ludmg fishing rights and tribal management of certain Great
th~ Great La~e~. Implemented by the InternatIonal Lakes fisheries. Implemented by the Chippewa-
Jomt CommI.~sIon. .. Ottawa Treaty Management Authority.

(http://www.ljc.org/I.Jcweb-e.html) (http://w\\'W.cotfnla.org/cotfma.html#treaty)

Great Lakes Water Quality Agreement as . -

(Amended 1987 Ref}lo-nA .Af}reement~

This agreement between the United States and Great lakes Charter
Canada establishes Remedial Action Plans for Great The Charter is a regional water management
Lakes Areas of Concern and Lakewide ~anagement agreement signed by the governors and premiers of
Plans for the Great Lakes, and sets specIfic the Great lakes states and provinces. It controls

" objectives tor critical pollutants. Implemented by the diversions and consumptive use of water within tIle. EPA and Environment Canada. Great Lakes basin. Implemented by the Council of

(http://www.i.ic.org/ijcweb-e.htnli) Great Lakes Governors.

(http'//www.ccrlg.org/pub/charter/index.htnli)~; Great lakes Air Quality Agreement. l:' - ~

This Agreement between the United States and The Great lakes Charter Annex 2001
Canada provides a mechanism to address shared n1e Annex is an agreement among the Great Lakes
concerns for trans-boundary air p~llution. governol"S and premiers to update and reinforce the
Implemented by the EPA and Environnlent Canada. commitments of the Great lakes Charter. Implemented

(http://www.ijc.org/agreeiair.html) by the Council of Great lakes Governors.

(http://www.cglg.org/proiectsiwater/Annex.?.OOI.pdt.)Binational Toxics Strategy , ~ - .

The Strategy coordinates actions to eliminate Great Lakes Basin Compact
persistent, bio-accumulative toxic substances from The Compact establishes the Great lakes
the Great lakes basin. Implemented by the EPA and Commission for state and provincial cooperation and
Environment Canada. advocacy on Great lakes issues. Implemented by the

(http:i/www.cpa.goviglnpo/bns/) Great L~kes Commlssion.
. . (http://www.glc.org/about/glbp.html)Strategic Great Lakes Fisheries ~

Management Plan Great Lakes Toxic Substances Control Agreement -

The Plan is a cooperative agrccment among state, The Great lakcs Toxic Substanccs Control
provincial, tribal, and federal governments on Great Aoreement establishes coordinated regional action to
Lakes fisheries management, including procedures c;ntrol toxic pol1utants to thc Great Lakcs.
lor establishing fish co~lm.u~ity objecti:es for each Implemented by the Council of Great lakes Governors.

"' Lake. Implemented by IndIvIdual fisheries (http://wW\\!.cglg.org/pub/toxics/)

management jurisidictions.~ (http://www.gltc.org/fishmgmt/sglfmp97 .h1m)

2.9
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As the denlaml for H'ater int;rea.\'es arollnd MichigLln Lind arollm/ ti,e )vor/d. lie'" challenges
to ti,e Great Lakes mllst be ",et b.J.' ti,e devefopmellf 0;( a comprelleJ1Si1-'e fa)..' promotuig the
COJl.\'er~'atioll of water resollrce.~.

B k d sometimes anoer. re gardin2 the recent decision of statcac groun . 0 ". ~ .

. " agencIes t(5 permIt groundwater withdrawals by the
The issue of water wIthdrawal and dl~ers!on has Perrier company. Many feared that such \\'ithdrawals

attracted an increasing amount of attention m the would lead to the sigl)ificant reduction in ground\\'ater

past few years. The Task Force heard testimony from rechar<Ting of rivers and streams, with impacts

groups and individuals who were c,?ncemed both ultima;ely felt by the Great Lakes themsel,'es. If

with immediate problems ca~sed by water intensive enough, the local depletion of groundwater

withdrawals and also with the long-ten11 would reduce the flow of rivers and streams, causing a

consequences of water diversions. ripple effect on delicate ecosystems based in such

Michigan has no statute that regulates t~e . watenvays. It should also be noted that the Great Lakes

quantitative withdrawal of water from aquIfers. TIns themselves all receive a sigl)ificant percentage of their)

. has led to problems in selected areas around the state water, in amounts varying from 24 to 32 perent, from ;./
~ as intensive withdrawals have reduced ~he level of grow1dwater flows. However, because Michigan laws

groundwater, usually on a seasonal basIs. Tl1e Task do not contain a statute regulating thc quantitativc

Force heard from individuals in both Monroe and withdrawal of water, the state was left with little

Saginaw who have experienced sigl)ificant alternative beyond ensuring that thc water used by

intemlptions in their water supply due to withdrawals Pelner was suitable for human consumption.

at other locations. Tl1e Task Force also learned ora Accordint7 to the testimony received, the impact of
.. 0

dispute between two Macornb Colmty co~mlmltles- unregulated withdrawals of groundwater, both on

the city of Richmond and Lenox TownshIp- where human society and on Michigan's environment, will

competing water uses have depleted the local aquifer, become mor; significant as increasing demands are

depriving residents of domestic water supplies and placcd on groundwatcr sources.

s~nding the two municipalities to the courts. The usual However. the regulation of water withdrawals and

scenario is that households that depend on relatively diversions has become increasingly complex in thc

shallow private wells suffer interruptions when anot11er context of an international legal environment.

use of water in tile same area depletes the b7fOlmdwater Although Michigan law forbids the diversion ofwatcr

so that the water level is reduced below the depth of from the Great Lakes, and the federal Water Resolli.ces

tile private wells. In sonle cases tile interruption .has Dcvelopment Act ostensibly autll0rizes any Great

lasted for months, leaving these individuals without Lakes state governor the power to veto diversions,

one of the most basic elements of modem life. The serious concerns have arisen whether such laws would

enactJnent of laws tllat would allow for the regulation withstand a determined challenge in court. Thesc

of withdrawals to prevent such problems would be of concerns have their roots in the provisions of the

i~mediate benefit to those wh? have fou~d t~lcmsclves Interstate Commerce Cla~lse ~fthe U:S. Constitution)

" wIthout water and would provIde protcctJon 111. the and the provisions of varIOUS mternatlonal trade
f ~ ftltl.lre against this problem being inflicted on othel"S. agreement,,- \\,hieh the Supremacy Clause of the U.S.

The Task Fol-ce also heard from groups and C~onstitutiol~ compels the states to obsel"Ve. The

individuals who expressed disappointlllent, and problem that arises lmder botll of these situations is

30
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that a water control regime that favors domestic uses unlike the existing Natura! Resources Trust FUI1d.
could be construed as ~ discriminatory practice that James Clift. of the Michigan Envirolllnental Colu1cil.
unfairly disadvantages interstate and international also stated ~at withdra~als based o~ th~ profit motive

"'-'" commerce. Although both the Interstate Commerce should be dIscouraged ill favor of.wlthdrawals for the
Clause and international trade treaties recognize the public's common benefit. Mark RIchardson. an
need for protection of the public health and the' assistant prosecuting. attorney fo~ Mac~rnb County .
protection of the environment" and that protections that who wor~ wit~ enV1ron~ental Issues In that ?ffice,
have an incidental impact on interstate and suggested ill wntten testImony that a water wIthdrawal
international commerce are permissible, legal experts statute must consider both direct withdrawals from
contend they must be applied in an even-handed bodies of water and also withdrawals of groundwater.
mamler that does not discriminate between ill-basin
and out-of-basin water uses. Findings

In response to this emerging legal environment, the There is an immediate need tor an aquifer protection
state has negotiated Annex 200 1, explained Keith statute to protect the public and the environment from
Harrison, the acting director of the Michigan Office of both present and 'future problems caused by water
the Great Lakes. Annex 2001, an agreement among the withdrawals. Several other states in the Great Lakes
Amelican states and Canadian provinces that border region have irnplenlented such laws. Such a law must
the Great Lakes, calls for the creation of a ~at~r in~lude the mapping of aquifers, as well as tllfesholds
control regime that emphasizes three key pnncIples: of use for registration and regulation puIposes. The la\\'
(1) preventing any haml to the Great Lakes resource must oive the state the ability to refuse permits for
cal1Sed by individual or cumulative withdrawals, (2) water ~vithdrawals so intense that they threaten the
promoting the conservation of Great Lakes. ~ater and public interest or the enviromnent. Where significant
the Great Lakes environment, and (3) requmng that withdrawals are pernlitted, they must be required to
any diversion or withdl"awal that is permitted must adhere to the three key principals of Annex 200.l:
result, directly or indir~ctly, ill the ~mprovement of the preventing harnl to the Great Lakes resource,

V reSOl1fCe. At the same tIme, the regl~le must be conserving this vital resource, and. ultimately.
structured in such a manner as to withstand legal enhancing it. Of course, any new law regulating
attacks based on either the Interstate Commerce Clause \\,ithdrawals or diversions must be able to withstand
or the provisions of international trade treaties. As leCTal challenge. therefore. it must be even-handed in- - , .
envisioned by Annex 200 I" the creation of such a th~ promotion of conservation both within and outside
regime would involve a complicated series of measures of the Great Lakes basin.
involving all Great Lakes states and provinces and the In addition, there is a need for a much deeper
national governments of the United States and Canada. understanding of the Great Lakes and their
The scope of action by public bodies in creating the ecosystems. Any water use statllte will benefit ITom a
regime would include state statutes. interstate compacts ftiller understanding. and it is likely tllat any law
authorized by Congress, federal stattltes. and an enacted in the near future will need to be fine tuned
international treaty. as more is known about the dynamics of the Lakes

and their watershed" as a whole.
Testimony

As some of the people who testified bet ore the Task Recommendations
Force recognized, new laws relating to water 1. The Legislall/foe should enact co!11prehensh'e
withdrawals and diversions must fit within the context water withdra",'allm~'.~. Thi.~ proce.~.~ may requil-e
suggested by Annex 200 I. Arlin Wassemlan. of the a .\'fep-by-.\'1ep appfvach, beginlling ~\o'itll tile
Michigan Land Use Institute, proposed a water enactl1le11f of an aqzll/er protectiofl .~tall,te.
protection stattlte that would balance the demands of
water use with the need for good water quality. He 2. Tile Legislahlre Sl10uld ~/~'o p~omptl.v enact an,\'
suggested tllat public uses should receive a higller implelllent£lliollla"'"" ansmgfrO111 tile

Y priority than commercial uses and suggested that COll~1Imm£llioll ofthe/lnlle.~ 200./ process.
cornnlercial withdrawals should be permitted only
tllfOUgh paynlent of a fee, which in turn could be
directed into a water resource improvement fund, not 31
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SeJi-'age oJ.'er.!lI)Jvs and l}ther for/17s of pOUlt sollrce poll lit ion floJt.'ing into t/7e Great Lllke.\'
and ot/7er Jvaters oft/le state tIre chief SI}lIrCeS lif}vater qllalifJ~ prl}blems. The pel}ple l)l
iUic/ligtlll are direct/)' affected bJ' thi.\' t.lpe l)fpo/llltion throug/l freqllent beach closing.\',
impllrities Ul drulking Jvater, and seJver bac/.up.\' into homes. In it.\' atten7pt to fllrther ':1)17trol
}vater ptJllutilm, there is tl genel'lll perception that the state lacks an IldeqUtlte .\J'sten7 jl)r
mollitorulg H'ater qualifJ! alld could do /170re to fund local efforts to con trill pollution and tl)
ellfol'ce e.Yistulg H'oter PIJllutU)ll laHls.

B k d sewage from CSO events have been discharged intoac groun Michigan waters for the year 2000 alone. For SSO

Municipal sewage control is a historic problem in events: 129.5 million gallons of raw sewage was
Miehigan. In 1913, an article from the Grand Rapids discharged into Michigan waterways. Thus, the total
Press indicated that the city of Grand Rapids was number-of gallons of raw or partially treated sewage
sued by Grandville and Wyoming Townships, dumped into Michigan waters during the year 2000
alleging that raw sewage from Grand Rapids fouled was 48.33 billion gallons.
the area and contaminated wells. The Circuit Court Aging and outdated sewer infrastructurc; 1.1Ck of)

~ threw out the lawsuit, but an apj)eal to the Supreme nece;sary funding support for improvcments; illicit

Court resulted in an injunction compelling the city to undiscovered sewer corulections and unattended septic
"deodorize and purify its sewage. I' tanks in more rural areas of the state face Michigan

Fast fonvard more than 80 years later and note conmlunities tl1TOUgllout the state. Perhaps no other
that Grand Rapids is still challenged by the issue of environmcntal issue facing thc state has becn so
proper sewer management. Again from the archives confounding, expensive, a~ld time consuming.
of the Grand Rapid\' Pre.\'s: "Grand Rapids ce.1ebrates In a report prepared for Clean Water Michigan
completion of the first phase of sewer overflow entitled "Managing the Cost of Clean Water," Public
project." After significant overflows in the previous Sector Consultants captured the enOffilOUS scope of
eight years, city officials commented that the work, tile problem:
effort, and investnlent of over S 160 million in "The bllrden./or capital n17pro\.'ements to sanit{IIJ'
additional system changes have paid good dividends. .\'e~t'er inj;'a.'i'!rncture 11a.\'fallen di.\'proportiomlle(\! 017

Department of Environmental Quality (DEQ) older llrban areas i~ the slate, ~t'hich can lea!.'t 4!Jtll'd
water quality analyst Teresa Seidel commented that !11e17l. In man.v of !lleSe, tIle population and ta.r h{lse
"they've done so much work so quickly. There's no are shrnlknlg, and a)lera.':5e holl.\'ehold inconle L\.
other CSO community in the state that has bell}~'j,' the .\'fate average. For the reside11t.'i' It.'hl}
eliminated 96 percent of their overflows." rel1lain, tl7e co.'i't C?(pol/z,tion control i.'i' becol17ing

Sewer overflows are typically divided into two unqtfiJrdahle. In .\'onle communities, tl1e co.\'ts (Jj
categories - combined sewer overflows (CSO) and s(milan' se~ver .'i'ervice or .'i'pecial a.'i'.\'e.\'.'i'111ent.'i' .Ii)r

sanitary sewer overflows (SSO). In the past, wa.\'le~;ater capital imprO)Jel1lent.\' are alread.\1 so
regulators considered SSOs to be a minor problem ,'i'igll[ticant that re.\'idellt.'i' are lll0\'ing to the .'i'uhurb.\,,

)compared to CSOs. However. .tS more CSOs have ~j,'here such costs are, at lea.\1,/or 110".: 10 we 1: Urhml
~ been addressed. continuing problems with sewage- .'ipraI1.'1 increase.\' ti,e need.lr)r sanital:J.' sel.j,'cr

polluted waters has directed attention to SSOs. il1ji'a.\'trzlcture alld ultimately rai.\'cs ti,e co.~1 per
According to intOTI1lation compiled by the DEQ, Il0llsel10ld fr)r mailltenance l?f"):~'.\1e177S that .'ierve less

48.2 billion gallons of raw or partially tre.lted 32. .
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den~'e population~' in tIle .~uburbs. ArIal1)! communities Ollr suiface ~'aters are sanita1)' se}\'er o,'el..f]O\'.s, "

ore 01.\.0 facil1g l1ew cost.\' associated }\'ith the ne"\-' illicit connections. alu/.tailing septic .~:'.'slems. All 01
,~lorm ,,\-'ater regzllation.\'. " the.\'e conditions aloe illegal. "

The principal need of communities facing sewer While in Momoe, the Task Force heard of the
management problems has been fundjng. Fundjng common frustratjon of sewage overflows in the foml
typjcally comes from ejther local bond sales or' of testimony from Kathleen Law, Councilwoman
through negotiatjon of a low-jnterest loan from the from Gibraltar Township: "1 beljeve that se\\!age .
State Revolving Fund (SRF), annually capitaljzed with contamination is a major jssue for the health of our
appropriations from the federal and state budgets. Great Lakes, and I know that having just one day of

Estjmates by various state officials indicate that the compliance althe Detroit wastewater treatment plant
state faces a significant financial burden if the would be an achievement."
problem of sewer overflows is to be corrected. The In Roseville and again in Port Huron, Macomb
DEQ estimates indicate that roughly $8 billion would
be needed based on an annual expenditure of $400 III believe tht\.t ~ewClg e
million from the SRF over a 20-year period of time. , ,. ,

Federal funding for the SRF has been inconsistent, contClmln~tlon l~ Cl maJor
with Mjchigan receiving about $54 million a year. i~.'.\ue for the health of our
Federal law provides for a ratio of five federal
dollars to every one state dollar. There is no areat ~Clke;:)1 a»~ I k»ow thCl t
requirement for the federal government to meet the havi»{j j~t o»e ~Cly of
amount that the state puts up for funding. The only , , .
requjrement js for the state to put up its share to COmi2[IClnCe Clt tl'1e. -Petroff
match what the federal government provides. wMteWCl..ter Tre&.a..ttnenr 12{~ ,.t

Mtmicipalities also face signjficant ljabjlity '. , II

problems when dealing with sewer overflows. \.VOU(& l:ie Ct."/), ClCt"1I:2Veme»t.

\...,--; Exposure to a strict liability standard for various
costs assocjated with sewer backups has meant that Connty Prosecutor Carl Marlinga testified that hc
dollars normally available tor sewer system upgrades "thought that only Third World nations dumped ra\\'
are expended in settlements and court awards. sewage jnto the waters!" Many others also added

Legislation has been introduced in both the House sewage overflows to their litany of issues
and the Senate in an attempt to provide locals wjth confronting the health of the Grcat Lakes. In tact. of
additional funding, water quality data gathering all issues presented to the Task Force. sewage
servjces, liabjlity protectjol1, and inspection overflows in the fornls of SSOs, CSOs, and septic
gujdelines to address sewer management problems. systems ranked in the top one-third of frequency of

all jssues mentioned.
Testimony One of the themes on this jssue tllat the Task

The Task Force received significant testimony on F~r~e hear~ time ~nd again was tllat .locals are often
the issue of sewage control at each of its hearings. wI11mg to face the~r probl~ms on theIr own but do
Both written and oral testimony was presented by need some ~elp with ft~ndl11g. Many have chose~ to
individuals, associations, groups, and municipal be .as proactive as possible and try to respond quIckly
officials that clearl)' instructed thc Task Force that ~o mfrast:ucture pr~blem~, but the huge costs
much needs to be done to address how the state can mcurred m upgradIng theIr sewer systems call for
assist locals in sewage control. In its report submjttcd stat.e assistance. Echoing thjs call for m~re stat~
to the Task Force at the Port Huron hearing. the aSslst~nce, Rob~rt ~legg, ~ort Huron City Engmeer,
"Blue Water Task Force on Water Qualjty" sent a explame~ that ~IS City has In place a IS-year
stTong message to policymakers in Lansing: program 111 which they h:ve reduced :he amount of

.. Ul1treated .~e"'age ha.\' /10 place in the wate,.~'ay.\' :hc overflows a~ter only five yc~~s of work by almost
~, oj our COUll!).'. Govern111ent mu.\'t en.~'ure fllat seWC1.r;:e :>0 percent. In.hls words,. "tile ~Itlzens o~ Port ~-Iuron

i.~' proper~v treated and controlled. The 1110st Obl-,ious ha~e put up wIth mu~h, IncludIng ~oles In tllclr
areas }\,/lere ul1treated,~'e}\'l1ge i.~' cuITently el1teril1.g neIghborhoods and higher scwcr bills, but that there
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~; needs to be continued support for local communities would not be enough. Chuck Hershey. rcprcscntin~
trom the state." the Southeast Michigan Council of Governments ~1nd

Appearing before the Task Force because she "felt appearing before the Task Force in Roseville, also
"-", it was her responsibility as a citizen to protect the talked about the problem of urban expansion and

Lakes," Pamela Wall, from Algonac, told the !ask indicated that this will have a huge impact on an
Force about her background in local government, already overburdened system in Southeast Michigan. .
that she had worked on the sewage treatment He noted that though there have been some
problem, and that the state needs to make funding of improvements made, there are still persistent
the State Revolving Fund a priority. because "it is problems, particularly with tailing septic systems.
not nearly large enough to handle all the This need for more attention to on-site sewage
communities and their problems." Macomb County disposal systems (OSDS) was an issue that the Task
Prosecutor Carl Marlinga echoed this Force was prepared to hear about based on recent
recommendation by stating that "the SRF is a good reports of problems throughout the Southeast
way of providing money to locals," but the need for Michigan area, including the Lake St. Clair
money is still there. watershed. Duril1g the debate on how to use Clean

Many people sensed that urban growth has and Michigan Initiative funds, the Legislature heard from
will continue to have a staggering impact on the many observers that illicit sewer connections and
problem of sewage management. Arlin Wassern1an, failing septic systems are at the root of the water
of the Michigan Land Use Institute, and Christopher quality problems facing Lake St. Clair. More recent
Wright, from the Watershed Center of Grand discussion on this issue in the form of talks held on
Traverse Bay, both agreed that huge increases in Senate Bill 107 (which would provide standards tor

inspections of OSDS) confirn1ed that poorly
maintained septic tanks throughout the state are a

..I--,,~ "'.' f '1* .;; I,&,. .;:.J'O!..t neat.'" )'r:: ~OOr... Cr..~ c... 1.0, problem that has been largely Ignored by the state.
}1').o~"e of the {t;t.l/,t'C} , 1?ot ;£:~1' :1", c... Don Dunn re~~yed his.personal ~rust.rations w~th a".-.: . ! i. problem of a fallmg septIc system In hIS township
... """ ',. . , . ,. . .
aeti}?-e.O :"e."\,!i,)eT :):::".;-rIC"(r ljeCCt..u.6e located in Sanilac County. Othcrs. such as Torn DIVIS

y~ ,.""., '" ~:,...' A .." {", r ~ ..',. ,.. -{ ,~"""" ""',, ~! 1:)'~ .:-;,.. from Berrien, talked about sewage systems located
""'~""V r~",-"J ti "'"'::'...;c..., /1"-' ,-"",,"""J, .'" ;.;: . near Inland lakes and wanted the Task Force to look

~~'d~te.m~ ~"].a"')E~ c 'Jrj. im.':2o.c.t 011. at these systems to see how they impact water
." "if I J I quality in the Great Lakes. Bruce Barker. of Grand
r~':te ~trec;. L;'..C;., ",,!';J!:;?,..t. Rapids, and Adelle Pleatman talked about the

benefits of coordinating a water quality plan along a
population for the Grand Traverse area has and will regional or watershed approach and that according to
have an impact on natural resources in the area. Barker, "you need to look at a lot more of the I.lnd,
Mr. Wassernlan noted recent problems with not just in a defined sewer district, because many
overflows in Northport and that the state not only discharges from septic systems have an impact on
needs to supply more dollars but also could provide the area as well."
technical assistance and smart growth plans to help Some local units of government take the time to
in minimizing the pressures to continually upgrade establish and implement inspection systems .11 the
systems. Mr. Wright believes that more needs to be point of sale of property, and when they do, they are
done to educate the people in the Grand Traverse more able to catch problems before they have a
area about the impact thcy have on water resources. major impact as described in Thomas Kalkofcn's
In this, he believes that they can more accurately overview of the Macomb County ordinance. But
assess the worth of the resource base and, many communities have not taken this step, and
consequently, adjust their behaviors. according to people like Christopher Boday, from the

George Holzworth, from the Earth Technology Grand Traversc Dcpartment of Public Works, thc
/r y Company in Cheboygan, testified tllat there used to state needs to get more involved in revising controls

be a lot of money available in the 1970s but th.tt ,on OSDS to "give the countics more consistcnt
given all the expansion, even that level of nmding controls to coordinate a septic program." Yet, in
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establishing those controls, the state faces some OSDS, and ensuring that state entorccl.ncnt .agcn~ics
significant policy battles in requiring locals to have a system in.place tl1at allows fo~ identification
conduct inspections due to the constitutional and then aggressIve enforcement agaI~st polluters.

~ i restrictions of the Headlee AInendment, and they .
have been cautioned to not preempt local regulations Recommendations
that are currently in effect. . 1. l\fake ftnding of the SRF a ke;' priori!)' through.

A final key component of the sewage management consideration of either an i.\'suance ~f General
issue was the general need for a more rigorous Obligation BO1;d\' or through a dedicated
enforcement of water quality laws from the DEQ. revenue SOUl-ce.
Frank Green is a citizen who lives at the edge of
Lake Erie near the River Raisin, and he gave the 2. Legislation should be considered that in ol-der
Task Force a stirring account of the problems that he 10 acce.\'s the SRF, applicants must be able to
has in allowing his grandchildren to "even touch the sho}1.' that a growth management plan is in
waters of the Lake." He senses that this is a problem place that demon~.trate~' the capaci!)' of the
allover the state and that more needs to be done to current se~1.'er infrastrncture to accon7modate
enforce the laws of the state. He suggested that th.e prqjected growth
state establish a program that would take fines paId
by tl1e polluters of the waters and keep the money 3. Require the DEQ to make it a chiefpriorit).' ~t
locally by requiring that the DEQ work with the its Strategic Water Qualit).' Monitoring'
municipality to clean up the problem. Progran7 to work }1.'ith local }1.'ater qualil)-'

Carl Freeman, from Wayne State University, llTged monitoring efforts to idemijjJ all significa17t
the Task Force to remember that citizens pay tax illicit ~'ewer com7ections a17d other point.
dollars for services to be rendered, that these services source~' of sewage disc/7arge.
include the proper enforcement of our laws, and that
the DEQ is not doing this job adequately. He stated 4. Imple117ent a state}1'icie OSDS i11~pectioI7

'\.-. flatly that instead of being able to rely upon the plvgran7 to be CO11dzicted by local qfJicial.\'. There
DEQ, "we need watchers to watch the watchers." m(~}' be Headlee in7plicatioI7~' in mm1dating SZtC/7

Representive Mickey Switalski talked about the a progral17. bItt a local il1.\pectiol1 program could
need for the DEQ to get more timely intonnation out be moth'ated by allo}1,ing the DEQ to is~'zte
on sewer overflows and believed that passage of gra17ts to.fUl7d program development.
legislation (House Bill 4095) that requires more
public notice on overflows would put added pressure -). Pro,,'ide additiot7al it7Ce17tnJes.for municipalitie~'
to "bear upon tl1ose who are polluting." ~'\!ithh1 a particular water.\'hed or l-egion to

COOt-dh1ate ~'ewage mat7agement plans.
Findings

There is a general consensus that sewage
overflows is one of the most serious problems facing
the health of our Lakes today. More funding and
technical assistance should be made available to
local units of government as they seek to manage
their sewage problems. The problems being faced at
this time are exacerbated by continual growtl1 and -'

expansion, and even liberal estimates to fix the
,/ state's sewage management problem of $20 billion to

$50 billion often do not fully address all anticipated
growth. The state could do much to help in this
regard by making funding of the SRF a priority," c coordinating a statewide inspection program for
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,~:~;; ,'::.;~ii5:"'. Directional Drilling Beneath the. ;

""'-'" ij ichigan Waters of the Great Lakes:
~~ ~ ! .

1?rincip~[ I::\::\tte

There is a general percepti(J/l aJllong the Pltblic that tIle pre.\'ence of oil ami "a.\' near the
Great Lakespos~s significant risks t~ ~Jle health (if the basin. let, there L\' lzl.\'(1 HIe percepti()Il
t/l(1t the ~rl}ductlon and tran.\'port (if 011 and gas are es.\'entilzl activitie.\' and ma)' be cllrried on
safely JVlth proper regulation anti oversight.

Back
ground b . assessment emg conducted. Some have speculated

Directional drilling is the intentional drilling of a tha~ the state may be exposed to a potential "takings.'
non-vertical well. It is a technique used when the claim should the right to drill be witl1l1eld from the
welll1ead cannot be located directly above the spot lessee. In addition to this potential problem, there is
where the well should penetrate a petroleum also some concern over the varied lengths of time
re~ervoir. Out of more than 47.300 commercially that have existed between the DNR's issuance of a
drilled wells in Michigan. there have been 13 lease of bottom lands and the Geological Survey
directionally drilled wells below the Great Lakes. Division's issuance of a drilling pernlit. A revie\\' of 8
with this activity beginning in 1979. Of those 13 of the 13 directionally drilled wells indicates that
wells, 6 continue to produce natural uas and one pernlits to drill were issued benveen two months prior

~ continues to produce oil. There haveobeen no reports to th~ lease being issued to ten months after the lease)
of any of those wells leaking oil or gas into the ~vas issued. This uncertainty in the leasingipernlit
waters of the Great Lakes.- Because the state receives issuance process casts added doubt on the integrity of
royalties for the Natural Resources Trust Fund the whole leasing and permitting practice.
through the leasing of state-owned mineral rights, In Aug~st of 1997, at thc requcst of the Governor,
directional drilling has produced additional revenues a pa~lel of four current members of the Michigan
used for land conservation projects. Envirolllnental Scicnce Board (MESB) along with

BOtI1 the Departnlent of Environmental Quality n\lo guest sciei~tists was convened to evaluate thc
(DEQ) and the Department of Natural Resources current regulations to determine whether directional
(DNR) are involved in tile regulation of directional drilling posed any significant threats to the Great
drilling. Betore a person can drill an oil or gas well Lakes. ~he panel met only once and issued its
anywhere in Michigan, he or she must have title to conclusions. The panel concluded that the practice,
the subsurface oil and gas mineral rights through as regulated, posed ,"little to no risk of contamination
ownership or lease. The state owns all the to the Great Lakes bottom or waters through rcleases
bottom lands located within Michigan's boundaries directly abovc thc bottom hole portion of the
and the DNR has administrative r~sponsibilities to'r wells. : . . !here is, however, a small risk of
leasing minerals below the Great Lakes bottomlands. contammatJon at the wellhead."
A person must also obtain a drilling permit from the As a part 01:' its findings, the MESB panel
DEQ's Gcological Survey Division before he or she recommended that sever-Ill additional reb'lllatory stcps
can drill an oil or gas well. In ,Iddition the State could bc takcn to further the safcbJUards on dircctional
Administrativc Board must approve ali DNR- drilling. In response to these recommendatioil.", thc
negotiated leases. Supervisor ofWclls issued Instruction 2-97, which '

\~ Thcrc has been substantial criticism over this implemented, among other protections, a 1,500-foot )
bifurcated process which allows for a state lease to butler zone from the Grcat Lakes and the prohibition
be issued prior to a full environmental impact ora new w~ll or surface facility within staultorily

defined cnvifonmcntal arcas. It also prevents the use of
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mudpits for the disposal of drilling mud. issue \,'hen the oil rcsourccs bcncath tilL' lakcs ar.: s()
Recently, on September 14,2001, the Nalllral limited. Qthers voiced similar concerns and asked

Resources Commission voted to lift a mordtorium that thc Task Force do a cost-bcnctit al~.ilysis
""---' placed on the issuance of new bonomlands leases and, weighing the potential impact of any oil and gas

at DNR Director Cool's order, implemented new reserves against the risks of drilling. Many were of
leasing procedures designed to address the ecological the opinion that any reserves \"ould be limited while
concerns of the MESB and increase public input in the others argued that drilling bcneath the Lakes \\"ould .

leasing of state minerals. Much of the substance of the
new recommendations for leasing procedures is focused
on assuring the public that sensitive natural resources
would not be disturbed by wellhead activity. Principal
among these new requirements is the mandate that
coastal zone inventories must be completed by the
DNR prior to initiating the leasing process.

Legislation has been introduced in both the
Michigan House and the Senate that ranges from
imposing additional regulatory controls on
directional drilling in statute to placing a permanent
ban on the practice of directional drilling.

On November 14, 2001, President Bush signed Karen Bacula's Eighth Grade Class
into law. legislation that would impose a two-year Bothwell Middle School
moratOrIum on both the federal and state government
regarding the leasing of minerals or drilling in or yield substantiallong-ternl benefits both for the
around the Great Lakes. House Resolution 2311 state's energy demands and for the further funding of
would, in part, require the Secretary of the Army to the Nalllfal Resources Trust Fund.

~ conduct and submit to Congress a report that Mid.dle schoolteacher Karen Bacula presented
assesses the known and potential eftccts of oil and over 100 handwrittcn lettcrs trom sllldents and thcir
gas drilling in the Great Lakes. parents, many of which urged the state to cnd the

. practice of directional drilling bcncath the lakcs.
Testimony One of tllese letters from Nolan Jensen an eiohth, ':;'

Throughout the hearings, there was evident a grader at Bothwell Middle School, askcd thc
significant division of opinion over the practice of Governor to "not follow through on this until we
directional drilling. Public support for banning know exact!y ho\: m~ch there is an~ where it is."
directional drilling is evident not just through the Nolan continued m his letter by stating:
testimony present~d at the hearings but in s~lrveys "There is always the possibility of a spill. .1 f wc
conducted statewide. Yet, both public and private say that there can't be one, and then it happens,
sector science-based reports would lead one to people aren't going to be quick to do it again. Plus,
believe that directional drilling is a relatively safe it's going to take awhile to get it all cleaned up."
drilling method that has been in practice sincc 1979 Passion continued to guide otllers' testimony as a
with no reports of leaks into the Lakes. There is solid number of witnesses at the Roseville hearing
cvidence that consistently shows that sewagc flows repeate? a common tlleme: to "avo.id risking the
into the Lakes, the presence of aquatic nuisance Lakes for an unknown amount of 011 or gas."
species, and nonpoint source pollution pose far Charlotte Boyd, a resident of Roseville, asked the
greater threats to the health of the Lakes. Task Force to consider what might happen to the

The Task Force hcard a significant amount of Great Lakcs if a mistake werc made during drilling.
testimony urging it to recom~lend a prohibition of "We cannot fix ~ n.listake in our Lakes like we can
directional drilling beneath the Great Lakcs to when we are buildIng roads. Look at what happened

~- protect the Lakes trom "any risks." with the recent incident involving a blillet hole
At tlle Task Force hearing in Marquette, Judith piercing the pipeline in Alaska!"

Allcn wondered why directional drilling was even an Some of these concerns are reinforced with
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objective evaluations of the pertomlance of the state discussion. In an attempt to risc above thesc emotions.
in its oversight capacity for certain well activity. In a factual background papers have been presented by
) 999 Performance Audit of the Geological Survey both supporters and opponents of direct.ional drilling. -,

'-" Division, the State Auditor General concluded that What has occllffed in Lansing with both state agencies
the Geological Survey Division could improv~ its and interest groups asserting "tl1at they have the facts"
monitoring of oil and gas wells in the state. Given also occurred in the Task Force hearings. .
the potential for new directional drilling activity if In spirited testimony at both the Port Huron and
leasing and permitting were to continue, additional St. Joseph hearings, representatives from the oil and
scrutiny over the DEQ would be one additional step gas industry sparred with members of various grass
that might be taken by policymakers. roots environmental organizations over what the)'

However passionate testimony presented became, both believed to be the "facts" behind directional
certain testimony pointed out that a portion of the drilling. A green data sheet was presented to the Task
public has the wrong "picture" of what directional Force by the oil and gas industry which pointed out
drilling entails. One letter addressed to the Task that directional drilling has been a safe practice in
Force indicated a misconception that the practice of the state. Filer Township Supervisor Dana Schindler
directional drilling involved the use of oft shore recounted tales of evacuation and hospitalization of
drilling rigs. some residents in her township caused by sour gas

In addition, many of those who testified made leaks occurring at wellheads in Manistee County.
statements that drilling should not occur in the Tim Cowan, and later Frank Mortl, both from tl1e
Lakes. On several occasions, Task Force members Michigan Oil and Gas Association, commented that
cautioned the members of the public that directional if the facts are carefully evaluated. there is real
drilling does not involve drilling in the Lakes, only potential for new oil and gas reserves along with
beneath the bottomlands of the Lakes. very little real risk to the health of the Lakes. In

But there was also important testimony presented addition to securing oil and gas for energy
that clearly indicated that a segment of the public consumption, the state's Natural Resources Trust )

\---' understood the potential impacts of directional Fund also benefits from royalties paid into the nmd
drilling. Paul Janulis, from Rochester Hills, took a from oil and gas producers. Sally Somsell, a
strong position against directional drilling and urged biologist and geologist from Traverse City, also
the Task Force to consider the financial costs of supported directional drilling by encouraging the
directional drilling. Mr. Janulis asked the Task Force Task Force to "rely upon solmd science" and stated
to consider various scenarios of the directional that tl1ere are presently many more pressing and
drilling permitting process and asked them to assess important problems facing the Great Lakes, such as
the potential costs of both a "takings" claim against 160 million gallons of used motor oil and raw
the state and the impact on tourism and other sewage being dumped into the Lakes.
shoreline businesses if a spill \\'ere to occur. James Clift, Policy Director for the Michigan

The MESB panel suggested there was admittedly Envirol1fllental Council, provided testimony in several
oil small risk of contamination at the wellhead, and locations on the issue of directional drilling, noting in
many of those who testified in opposition to Traverse City that Michigan is a rogue srntc with its
directional drilling recognized that the most likely CUITent stance on directional drilling \\'hile
avenue for pollution from these operations would be commenting in Roseville that many of tI.1e current
at the weilliead. Some advocated against directional safeguards for directional drilling are not contained
drilling because of the risks to nearby sensitive within statute. He reminded the Task Force tI.1at these
natllral resources. Tan):'a Cabala, from the Lakc safegtlards do not have tbe same permanence as state
Michigan Federation, supported a ban due to the law. Later, at the Saginaw hearing, Tim Eder, trom the
impact on habitat in the vicinit)' of a wellhead. National Wildlife Federation, echoed Mr. C1ift's

While "facts" were often alleged in support of concerns by specifically pointing out three
testimony, they also became a matter of perspective ~eeonllncndat.ions ofthc MESB tllat.have not been' )

~;,~ when presented to the Task Force. Obscl-vers of tI.1e mcolporated mto tl1e new DNR l~asrng procedures -
ongoing debate over directional drilling have to only use existing infrastructure, to conduct
frequently noted that emotions have dominated environmental assessments prior to lease sales, and to
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do comprehensive environmental planning and public Fcw, if any, are act11a11y in statutc or rules. Thc
participation. decades-old practice of leasing lands and later

- Although the Task Forcc is confi.onted with a conducting environmental impact asse.ssments 011
"--" signi11cant policy debate on this issue and must grapple we11 dri11ing applications potentia11y subjects the

with the task of sifting through statements and state's taxpayers to serious financial liability.
emotions to detem1.ine the real risks and benefits of thepractice, one piece of testimony seems to ring very true Recommendations .

for the CUITent political and policy environment in J. Implement all MESB recommelldations illtO
Michigan. It was captured very clearly in eighth grader statute.
Nolan Jensen's letter to the Task Force:

"1 think we should back oft' on this until we blOW 2. TIle potential.fnlallcialliabilir;' to tile ta\"pa)'el:\"
exactly what we are doing. Messing witl1. nature is pre.\'ellted by the currem proce.\'s l?f leasing alld
not a good idea." then decidillg on actual drilling perlll it.\" IllliSt

be eliminated.

Findings 3. ij'hile SOtne task.force lllenlbers \\'ol{ld lIl-ge an
Tl ., .fi bl. . . th illlmediate ban,a moratoriunl on directional

lere IS Slgru lcant pu lC OpposItIon to e . . . .
. f d. -. 1d .11' b 1 th G drllllllg silouid be lmpo.\'ed to 11l'lplemem

practIce 0 Irectlona I~ mg eneat 1 e feat . . ;1 .
L k R. k f .. th t f h leconlmendatlons J and -. and to all0\1. all

a es. IS 0 contammatlon to e wa ers 0 t e . ...
G L k . I . I 11 b th . opportumt1' for fi{rther publIc dlSCus.\'lon

reat a es IS re alIve y sma, ut e Impact on .'.. .
. . .. regardll1g the \1'ISdonl (if permlttn1g al1Vshorell11e enVIronments and other shorelme uses IS . . . .

All 1 fi d d d b th ftrther drIllIng al1d under what ClrClImstallce.\"
greateT. t Ie sa eguar s recon1l1len eye . ld. It COli OCCl{!:
MESB have not been Implemented by the DNR.

Scaled Cross section of a Direc!lonally Drilled "Veil under Lake ~"iichlgan:
~, "'1arustee County. Mlchlgari: :~::~i~';; -!-- - -::-~-- - --= =.-- ~_-:-.;.; ,",:=s~~::_-:J
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Source: W\J,,\v. DEQ.ST A TE.M I. US/gs(V(,reatLakesDrilling/DriI12Scale.pdf
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!;'f:~i;;;.t~~";,, fAl ater Quality Monitoring i..::'.k:;Jt, VVc I ..,
\ & an~ Beach Closings I .',

1"". ~,,~
I . """.~L . ,

'}?rin.cil:1"'( I~~t.le

In it.\' attel~lpt to further controlll'ater pollution, there i.\' a general perception that the .\'tate
lack.\" an adequate .\".J.'.\"tem fi}r monitorillg H'ater qualil)' and that the progrllm COUlli do more to

,\'upport .\"tate and ll}cal eJJi}rts to clmtrol pollution.

B k d Prepare a report out1iniIlg the measures that theac groun .
. department would take to address the shortcomings

Water quality monitoring and beach cloSIngs are identified in the audit. In 1997, the DEQ released its
lllextricably linked water quality iSStles. As noted report entitled, .. A Strategic Environmental Quality
earlier, water quality monitoring has also been Monitoring Program for Michigan Surface Waters." A
discussed within the context of proper ~ewage key ingredient in this .report recom~ended an
management and National Pollution DIscharge enhanced monitoring program focUsed on ninc
Elimination Systems (NPDES) permit review. monitoring e1enlents: fish contan1inants, water
Testimony indicated again and again that as state and chemistry, sediment chemistry, biological integrity and
local officials have attempted t? respond to the physical habitat, wildlife contamin~ts, bathing beach")
repeated number of beach c10smgs throughout the monitoring, inland lake water quality and ..

\-. state, a critical problem has been the lack of data that eutrophication, stream flow, and volunteer monitoring.

could be used to assess the cause and extent of the Cooperation with 10callUlits of government and
contamination. Testimony supported the Task Force's volunteer organizations is a principal component of
notion that with a more consistent, det~iled, and this plan as tl1e departnlent must rely upon outside
comprehensive program in place, officials would be sources to arrive at a statewide coordinated plan. Other
better able to measure and respond to, and in many elements that had been cut back or eliminated in recent
cases prevent, beach closings. years were restored with funding from the Fiscal Year

State surface water quality monitoring eff~rts were 1997 appropriation to the dcpartmcnt. In addition, the
initiated in the late 1960s and early 1970s with a focus DEQ has proposed to use $45 million from the Clean
on five major programs: fixed station monitoring, fish Michigan Initiative's (CMI) $90 million Clean Water
contaminant monitoring, biological community Fund for purposes of implementing its water quality
slLrveys, inland lake monitoring, and sediment monitoring program over a 15-ycar period.
assessments. Since the 1. 970s, there has been During recent Senate hearings and other discussions of
inconsistent support for water quality monitoring, with the DEQ's Strategic Water Quality Monitoring Pro!:,rram,
budget and staffing cutbacks eroding the programs in several comments were made eonccming shortcomings
the mid-1980s and again in the mid-1990s. In 1995, of ~1~ progran1. An'!ong these colrunents were:
the Auditor General released a performance re~o~ of . Other than information contained in thc stafl
the Depart~ent ~f.~atural ~esources~ ~~~~ ,.t~eace reports, therc appears to bl: no specific mandate
Wat~r ~ual1ty DIvIsion w.hlch co~clu e .. for the depal1mcnt to idelltity the sollrccs ~\Ild
momtonng progra~l was ~nsufficlent to detennme If locations of all dischargcs of scwage from on-silc
overall water qualIty has Improved, degraded, or , I', I l ' ()SI)S).. h I d'd sewagl; ( I.sposa sys cms '- . ", remained the same" and IndIcated t at t le program 1 -. ,

>< not give the DNR a fiml basis for decision making and . Therc appcars 10 bc no spccilic mandalc or. -
prioritizing efforts. mechanism cstablishcd to rcpol1 these spcclllc

In response to this audit, the Legislature directed the findings of' all SOtlfCCS back 10 thc locals, although
Departnlcnt of Environmental Qtlality (DEQ) to 40
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coopcmtioll \Vitll locals is cl:rtainly I.:omemplated are thc number of days beachcs wcrc closcd or posted
and such rcports would probably naturally occur. an advisory when the advisory/closll1g was less than

Co . Th~r~ is no rcquiremcllt It)r thc department to six weeks):

'-'" report back to the Lcgislatllfc in a singlc report \"e~.r 2000 - 276 beach day closings/advisories

that 1ocuses on the site-specific results oftpe lasting less than six ,veeks
department's identificatioll of the sources and Year 1999 - 100 beach dav closinos/advisories. ~ .
location of the discharges. lasting less than six weeks

. Finally, the DEQ's plan appears to contain no Year 1998 - 226 beach day closings/advisories

sp~cific requirement for rcgularly reviewing, lasting less than six ,veeks
updating, and improving its monitoring plan to Year 1997 - 236 beach day closings/advisories

reflect change~ in the envirol1lnent. lasting less than six ,veeks
Year 1996 - 16 beach day closings/advisories

In addition, recent public scrutiny on sanitary sewer lasting less than six ,veeks
overflows (SSO) events in Southeast Michigan have
pointed out the inadequate amount of water quality There is ~o state law that requires beach water qllality
monitoring data that local and state officials have at monitoring. However, state law does authorize local
their disposal to help identify the sources of overflows, health departments to monitor beaches open to the public.
with much of the criticism being leveled at the DEQ As part of the DEQ's water quality monitoring
programs. From testimony received at a hearing of the progran1, it has begun to establish a database of its O\vll
Senate Natural Resources and Environmental Affairs numbers of beach closings. This infonnation is to be
Committee in Macomb County last year: posted on the DEQ's Surface Water Quality Division's

"rl'. tl t I { k . . l' h web site.
fl'1 lOll an,\' reci wc~y (! trac ;-Jng \'10Iatlons, t e . . . .

department ha\' been left to un(;'over violation!)' throllgh Mirnmum state .water. qualI~ s.tand~rds for bathIng
such l.'olunta1j! programs a.5 the recent 'a//me,.,!)' be~c~es are establIshed m adrnmIs~rat1Ve rules.

~/ program' in »!hich app/v,\:i1i1ate~v ]00 \'iolation., .\-'ere MIchIgan ha~ b~th a mean ~d an mstananeous
reported to the department. Thi.\' ha,\' been /-egal-cied I~J.' stand.ard for ~n~lcator organIsms. Thc .prcsence of
the .4uditor General as a genera/~v in<:;tlective metho{t ~.c?lI bacterIa I~ ~acceptable levels IS used as the
(?f ident!fi.'illg unrepo/"feLI di..,chmge,\'. .-'1 state\vide Indicator. In additlon, ~tate law all?ws the local health
monitorincr proc)"ram i., needed to en,\'llre that hmdinc)" i., department the authorIty to seek eIther a vohmtary

b ;:,.1' ;:" b 1 1 .. .
fidone according to a coo/,lillate{1 plml to ,~et at the eac 1 c osur~ ~r a COllrt mjunctlon or closure.

»'orst problem\' f(lcill~ the .5tclte. ,..' Although It IS not mandatory, many local health- ". departments do conduct beach water quality

Some have observed that it may not be a fair monitoring programs. As a way of further encouraging
criticism of the department's Clm'ent water quality local health departn1ents to either colltinue or begin a
monitoring efforts given that the plan lays out a 15- beach monitoring program, the DEQ has established a
year timetable for implementation and that much of the grant program. For Fiscal Year 2001, $100,000 was
monitoring infrastructure in place is the result of years available for issuing grants.
of inconsistent support from the budget. The The St. Clair County Health Departn1ent is an
departJnent maintains that there are s-ubstantial early example of one local health departJnent that has chosen
successes from the implementation of its 1997 stratebyY. to take water samples, pertonn analyses, and issue

On the issue of beach closings, there is little warnings and closings should those tests reveal water
argument that the frequent and highly publicized rolmd conditions exceeding the state standards. As dcscribcd
of beach closings throughout the state havc brought in the "Blue Water Task Force Report on Water
considerable attention to the state's Inability to Quality," thc initial program designed to focus on 17
sufficiently improve watcr quality conditions at its public beaches in St. Clair County was expanded two
beaches. According to statistics compiled in a survey years ago to include other selected surface water

"~ rcported by the Natural Resources Defense Council., 29 locations. Some are monitored on a weekly basis, with
., Michigan counties responded to an EPA survey with others on a monthly basis. According to the report:

the following munbers tracking beach closings and "Dllril1,g the ,\"ll//lmer month,\', thi,\. ,"t.II"1Jeillan('('
advisorics in the state (it is important to note that these .\:vstem ha." pro\'ided th(' i/?fi)rmL1tio/J to prevent
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potemial6' co17!ammatcLI hy Llis('a,'c-causing hacteria. be used to dctemline who was doing ".hat. "Tcstin,!;
The P(~~'(!ff if thi,\' program - I;li.\"ea\'e pr(!1,'enrion - is must be done. \Vbere is my government and ",here .1rc
an erample C!fpuhlic health acri\.'it.v at its be.\'l. " the services it is supposed to provide?" - '-

~. .. .. In Monroe, DatI Stefanski's testimony on the
Vanous states, such as ll1moIs, OhIO, Flonda. atld removal of PCBs in the lower portion ofthc River

California, have more aggressive state beach Raisin Area of Concern caused the Task Forcc &

mo~toring program~. In ll1inois, for exampl~, state law members to question him about whether he had good
requIr~s that all publIC beaches must be monItored by data to assess the progress made in the cleanup. In
collecting two water samples every two weeks from response, Mr. Stefanski replied that he did not have
May to ~eptember.. . that kind of information but that he had attempted to
. Fu~dmg and teclmlcal ~ssIstance for ~tatc programs obtain funds from tile CMI program witilout any
IS a~aIlable from the EPA m the form of tile Beach success. Donald Arnold, a retired Monroe Count)'
EnvIronmen~1 Assessment Closure and Health. Commissioner, gave testimony that more water quality
Program. ~IS program sets standards a:nd prov~des monitoring would help tile state in assessing and
grant fundmg for states that adopt certam E.coll regulating the impact of large dairy farming operations
standards. In the most recent round of - in the state. Both agreed that the kind of

federal grants, Michigan elected not to infornlation that ~as needed at the
apply for a grant due to the fact that only local level was available tilfoughout
$50,000 was available to ~ichigan an~ the state. It would bc helpful i; ending
th~ grant program was desIgned to assl~t swinmling bans, assessing effects on
WIth p:ogram development. The DEQ IS groundwater wells, and improving
assessIng ~e nature and am~unt .of grant access to the public's use ofresourccs
funds available .for the next fundIng like the state parks.
cycle to determIne whether the state Citizens such as Doris Kintzcr from
should apply. Warren polllted out the notion that \

V li t. even simple water quality analysis is :

es (many ft .1 bl bl ' . WI ' K . 0 en not aval a e as a pu IC servIce. len mtzcr

Many who testified before the Task Forcc were noticed a strange black ring in her toilet bo\\!I. shc had
incredulous that more water qualit)/ monitoring has not no idea, and neither did the Wan'en Water Dcpartment,
been conducted in this state. There is the general as to what had caused it. Some local officials had
perception that as tile state and local units of suggested that it might be a mold spore, but whcn she
government, along with the private sector, become questioned them further, they had no idea as to what it
more engaged in cleanups and even preventative might be.
activities, adequate jobs cannot be completed without Without consistent state support for water qualit)/
good, accurate baseline data. Some seem to have monitoring. many locals have turned to their own
recognized that the cyclical funding of water quality devices to implement programs. Many vollmtccr
monitoring in Michigan may contributc substantially to groups have arisen out of tile need to do more water
this lack of information. But many more are focused testing in local rivers. streams, and lakes. Mark Shea is
on the urgency to get a monitoring system in place as a high school teacher from L'Anse Creuse High
soon as possible. School, and he told the Task Forcc about ~'I water

Bill Smitll is a resident ofMt. Clemens and testing program that his students have conducted on
C~haimlan of the Clinton River Area of Concern. In the the Clinton River. "My students do chemical testing on'. -

Roscville hearing he talked about the large number of the river and we have used that in our work with the
Areas of Concern in Michigan and how the local needs DEQ and the local health department in assessing
for water data are so detailed that "we need to have the water quality." Other groups have also found success
kind of daily infomlation that such a monitoring in establishing their own programs, but there is a

~ program would pro:ide." T~is problem of lack of data genc:al perc.e~)tion tha.t at so~c poin~ the statc,nccds to )
was further exemplified during Macomb County provide addItional assistance m helpIng coordlllatc a
Prosecutor Carl Marlinga's tcstimony whcn describing statewide program.
his investigation of the Twelve Towns sewer incidents. Bcach closings are a highly cmotional issuc 1or the
When trying to apportion responsibility for the people of Michigan. Many ofthosc who appeared
overflows, there was no reliable infornlation that coliid 42-
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i before the Task Force gave st1rring accounts of the Jlme -~(), 1994. u)L'al \1'ater quali~' "part11L'1:\' ,. IIllL\'[

impact that shutting do\\'n bathing beaches and be inve.\'ted 01 tile 1"f!gzllm. update l?lrhi... ...trate&". TV
swimm1ng areas has had on their lifestyles. In Momoe, en~n-e tllGtlocal data need\' al-e being meT,

~' Andrew Van Slamb~ouck talked ~bout tl1e fact that he 2. A cotl.\istent, stable, long-term funding sourcL' is
ca.nnot even. allow h~ dog to go ~to the. water ~ecause needed to pl-event !he ha~ha~ard natul-eq(the
of ~he ~.col.llevels, an .Stefa~kI descnbed the state's }\,'ater quail!)' n10mto11ng effort.\', T/1e &

swImmmg ban th~t was ~n~a~~ "every week of the Legislature need~ to contimle to .~upport thi...
sumn1er on tl1C RIver ~Ism, ., . " program l1-'ith a dedicated funding sozlrce.

Curt G~odman testIfied that ma~tammg the City .ot Bondh1g should not be con...idel-ed as afundil1g
M~rquette s ~lean ?~ches and publIC water supply IS a option. There has been £')'clical,tilndh1g of water
chief goal ot the CIty s wastewater treatment progran1, qualit)' monitoring in the pa.\'t and it hro' had a
Many recognized that declines in the health of the serious impact 01; the prooral;1's abilit}' towaters to the extent that public swilnming beaches plvduce nece.\'.\'al)' data. l:> '

need to be closed should be "a wake-up call" to
policyn1.akers that something is wrong with the system, 3, The ij'ater Qualif)' Monitoring Program must be

lil1ke_d directly to the NPDES pen1utting
Findings progt'am in 01-der to provide that program with a

. . reliable and consistent data sozlrce, Desigt1il1g
. Ther.e IS a general consensus that!here IS an and updating of the fVater QualifJ' lWonitorhlg
lrnmedlate need for more state fundmg and state Progt'am nutst take thi.~ need into account.
technical support for a consistent, coordinated, and .
comprehensive water quality monitoring program, 4. The DEQ £.'a!mot conduct a.statel1'Z~e .
These effoJ1s should ftIrther support the emerging compre/1eI1sl~e ~Vater Quail~~' Jtlomtormg
successes found iri local water quality testing Pro~am on Its own. The de~artnlen~ tlUlst .
programs, Although recent changes 1n the DEQ's water contmue ~o supp011, botll \1'zth.techm~al ~.\pertTse

, quality monitoring strategy have and should produce andful1dmg, local \",'ater qzlailf)' momto1111g
"'---' more successes, the state needs to, at the very least, progt'~ms. TJze~'e loc~l pl'()gran1s should ~e

continue to consistently support the scope of this coordInated 011 a regional ~1.'ater.\'hed ba...zs.

program and to regularly assess tl1e state's most critical 5. The Legislature should coll.\'ider enactil1g a
needs in order to revise the strategy, Beyond that, there ".~tatewide beach U.~ef..~ protectiol1" .\'tahlte. Such
1S the generalll1ought that more detailed infonnation legi,\'iatioI1 shozlld il1Cltlde a program.li)r
than is contemplated in that program might be needed monitoring waLer quality aL ,\'tate-O\1'11ed
to further ass1st in some local water quality programs. beaches, and should pro~'ide a coordinated and

The rcpeated number of beach closings 1S a dramatic con.\'i...tent .\'y.\'tem for takil1g )I-'ater ,~ample.~ at
signal that more infonnation needs to be available to other bellcl1es and then i.\',~"lling beach alh'i~'ories
help clean up tl1e waters of the state al1d prevent and C/OSUlgS a.\' 11eeded. Local public health
further shutdown of the public's access to those waters. official\' need to be able to \1!ork clo.~e~}.' ~\.'itll
Focusing on the monitoring needs of local swimming ~'fate official.",/or hif£lrmatiol1 gatherhlg al1d
beaches should be a priority for the state. ana~v.~i.~ l\.'hen needed. 1'vf011itoring information

~'hozlld be zlsed to ident(f)' violator.\' ll11d reme~'

Recommendations the c011tamination through pro,\'ecution, permiL
I. Tlze DEQ:\' Strategic ~'Vater Qtlalif)! .1Uonitoring re1-'ocat!on, or other 171ean~'. Sitch a beac~ usel~~'

P,vgral11 l1ee(/... t() (;()ntain a mechanism ,for proL~ctlon st~tute }1-'oul{~ pro~ect the public .)1!~tle

regzllar zlplfatuzg b(l,\'elf on current or emel-ging he/pl.ng ~o dl,~cozlrage vlol~tl()Il.~ t~1rozlgh )!lgtlant
needs. Updatin.g l?l.thi.~' strat~g}" ,\'h()ullf be dol1e m.Olllt()rmg, hope!tl/.v lea~'11g t(),tewer
on a regzllar ba,\'is, .\'uch (l... eve!)' three}'ears. dl...chal-ges and,le\1'erc/(),\'mgs.

This pro,gram i.\' ba~.ed lalgely on .lil1dh1g~' fi"()m 6. The DEQ must c()ntimle tl) update it.5 web ,\'ite
V the ~uditor General il1 it,\, 1995 rep()rt ~o the that report,~ o.n ~e~ch cl(~sin~... and ~dvi.\'OI"ie.~

Legl!}'iatzlre on the SzlIfilce Wlzter Quail!)' and to use t/1l.~' l11}ormatlon In trackmgprogre~'~.
Divi.~'iol1 ftr tl1e peri()d October 1, 1992, thf'()ugI1 mllde in ident(liwg and reducing the ml171ber oj

i/le.~a/ dischm-ge,5.
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There is a general COllsen.5ltS that the pre.\'ence (~f aqllatic nuisance .\'pecies (-iNS) i.\' a
nlajor t/lreat to the eco.\)'.\'1em oft/Ie Great Lakes. The large Illimber of.4NS (ureac(v
establi\'hed ill the Lal.es up.\'et.5 the native fishe,:v and habitat ami impacts Jt.'ater qualio' and
those Jt.,ho depend on the Jvater. The further introdllction and spread of /1NS Ji'iIl contillile to
pose e}'ell greater problem.\' for tho.\'e Ji'ho J1-'ork to pr(1tect the health (if the Great Lake.\'. _!1.-lore
mllst be done to devel(1p a basin-H,ide regulatory program t!,at clo.5es all loophole.\' that ha}'e
alloJ1-'ed the spread (if ANS to continue.

B k d There are, of course, other examples of ANSac groun .. firnuy established in the Great Lakes. The roffe, a

Extensive research conducted by vanous publIc small perch-like Eurasian fish - which was
and private services indicate that the health of the introduced to the basin in the St. Louis River near
Great Lakes has been tmquestionably affected by the Duluth - has caused a drastic reduction in the
introduction of ANS. To date, ~hese ob~ervers note population of perch in Lake Superior. The quagga
that approximately 140 nonnatIve species have been mussel. related to the zebra mussel, thrives on deeper
introduced into the Great Lakes basin with a and coider waters and has exllibited tile same potential ""

~/ principal vector b~ing ~e transport o~ tIlese sp~.cies to impact water inta.ke ports as the ~eb~ mussel. . I
through the dumpIng of ballast water In tile basIn The round goby is another speCies Introduced Into
from ocean-going vessels. As more and more the Great Lakes through discharged ballast water and
invasions have beeI1 tracked in the Great L.akcs, it according to the Office of the Great Lakes:
has also become apparent that unless dra~tlc. "Consumption studies of fish suggests round gobies
measures are taken, the health of the basIn. Its mi(Jht have a detrimental impact on native species
habitat, and the fishery will continue to decline. thr~uah competition for food and predation on eggs

The magnitude of tile problem is expressed in the and y~ung fish."
following statement from the Depaliment of And, of course, the poster child of ANS is the
Environmental Quality (DEQ): .. the invasion of the venerable sca lamprey. It has been a serious problem

zebra mu.~sel in ./988 helped bring the ...eriou,.. nllture in the Great Lakes for more than 50 yeal"s. After
oj the aquatil: nui~'ance ...pe.cies i~:\'ue to the pzlblic e_ve. more thaI1 30 years of trying to control lamprey, the
Prior to the zebra mu.~~'el im'cl...ion. pzlblic perception parasitic invader is making a comeback at the
held that resource management agencies have the expense of the lake trout fishery in northern Lakcs
abili~v to control alien in~'ader..,. ~Vhile thi.., belief i., Michigan and Huron. According to the DEQ, "an
partially troe, conflr11 can onl)-' be d~tined a". slowing adult lamprey can kill up to 40 pounds of fish in just
or pre~'enting the .\pread; range redzlction C?f a ,.,pecie...; 12 to 20 months."
mitigation of ~'ite !Jpectfic conditions .~l/ch a!J' llilowh7g Various reports, sttldies, and investigations have
.Ior the treatment (?fwater intake s.vstem... to remo~le consistently concluded that if we are to maintain the
colo/7ies C?fzebra mJ,I.~'~'el~': or cleaning beache.~ qtier health of the Lakes and the related fisheries, drastic
mqjor stonn e~'ent.., }1,hich wash t/701,,~'cmd\' C?[llead action must be taken to end tllese invasions.
zebra 111l1..,...el,.. a...holoc. Conflvl ofaqllatic nuisance Although Congress has enacted fcderal laws

f ,V specie~ i~' '~Ot complete erallication (~'the mli~'al1ce designed to contro! these inva~ions, lack of ad~quate .-
. T::;!~,!~;Ct orgalu..,m.from tl7e eco.~}'...tem, ratl1er It mean.\ a enforcement and lIberal use of express exemptIons

relnlctio/7 in abzmdalll'e or effect C?[tl7e nUi,"ll11l:e. " from these laws have continued to provide routes l'or
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more introductions. even the most rigorous attempts to rcmovc all ballast
Executive agency action to exempt discharges of water before entering the basin, some ballast water

ballast water from the protection of the Clean Water may still remain. Thus, there needs to be additional
'- Act (CWA) afforded a large loophole tor the further efforts focused on treating ANS that might exist in

introduction of ANS. The rule passed pursuant to the that ballast water.
CWA, 40 CFR section I 22.3(a), which provided this Clearly frustrated by the current enforcement andexemption, helps to explain the current climate for statutory protections, Great Lakes basin advocacy ~

advancing Great Lakes concerns in Washington. groups have called out for a more effective control
Those advocating control of ANS maintain that this program. Various stakeholder groups have attempted
exemption was one of the most damaging blows that to study and test new ballast water control
has been dealt to the work to clean up the Lakes. technologies; yet, technological advances have not

Current relevant water pollution controls in been pushed adequately enough to result in a
Michigan are found in Parts 31 and 95 of the Natural consensus solution, and much work remains to find a
Resollfces and Environmental Protection Act way to control the invasion of nonnative species
(NREPA). Under Part 31, "the depal1ment is to through the d~lping of ballast water.
protect and con.~el,'e the water re.\.ources C?f the state Recent legislation signed into law in Michigan
and shall have control C?fthepollution of suiface or (Public Act 114 of2001) represents the most
underground waters C?f the .\'tate significant step made in the Great Lakes basin
and the Great Lake.~, which are or towards cl1fbing the invasion of ANS. This act
mG)J be qIJected by waste disposal C?I amends Part 3 I (Water Resources Protection) of
any person. II Watercraft pollution is the NREPA to provide for a phase-in of

controlled under Part 95 and there is various methods to control the introduction
an express prohibition of "an,v and spread of ANS within the Great
discha1.-ge C?f"any littel; sewage, oil, or Lakes. A recent appropriation
other liquid or .~olid material.\" that render :,~ amendment will dedicate

"'-- the 1-1-'uter un.~i~htZ}.; no,.iou.~. or orhen-1-'ise ~ $500,000 to the DEQ's work to
un\-\o'hole.\'0111e. ~~ fiIrther develop a ballast water

However, in testimony taken during deliberation treatment program under the
on Senate Bills 955 and 152, the DEQ admitted that parameters of Public Act 1 14.
it is not able to adequately enforce either Parts 31 or Additionally, the issue of controlling ANS has
95 with regard to ballast water. received much attention from research scientists. The

Passage of the National Invasive Species Act relatively recent "Algonorth" experiment in which a
(NISA) represented a significant attempt to control bulk carrier, the Algonorth, was retrofitted with a
the introduction of new nonnative species throughout ballast water filtration system represents the si~rnificant
the country. Under NISA, there are guidelines for the efforts from both industry and the public sector to
development of both a national and a Great Lakes develop new treatment methods for ballast water.

i ballast water control program. Yet, significant hurdles still remain despite
Also under the NISA, ballast exchange or Michigan's efforts to control ANS. It is clear to many

treatment is required before entering the Great observers that for a comprehensive basin-wide
Lakes. However, if the ship's captain makes a policy, all basin states and provinces must act
declaration of no ballast on board (NOBOB) basing together, and even if acting in unison, tile task is
the declaration on the belief that he or she has no monumental. There is concern f()r state impact on the
effective ballast on board tile ship, the ballast free flow of trade throughout thc basin, impact on
exchange is not required and the ship is then costs of transpor1ation in designing and
cffcctivcly "outside" thc rcgulations ofNISA. Some implemcnting ncw control mctllods into ships' ballast
have questioned whether this NOBOB declaration is tanks, the lack of accepted ballast treatment

i " employed too liberally as a way of getting around tcchnologies, the absence of an cffcctivc

'~ ballast water controls and that more scrutiny should enforcement mechanism, and the lack of a clear
be placed on these declarations to ensure that in fact mandate from the fedcral government.
no ballast is on board. Others maintain that dcspitc From the Office of the Great Lakes:
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,. ~f:e cannot complete~}.' .\'top the tide. Pel:/ect believe it to be the most critical threat to the

screening, detectiol1, anc/ control are ill1pO.~.\"ible .Ior ecosystem of the Great Lakes.
tlle.fore.\'eeable.fitture. jVeverthele.~'~', Federal and Mac Strand. Assistant Professor of Biology at
State policies, designed to protect II,\" .Il"om unplanned Northern Michigan University, gave the Task Force ai,wa,s'ions and the ,spread (?fnon-indi,genou.'S .~'Pecie.'S, .. compelling account of his belief in the potential

are 110t sqfeguarding Ollr local and national intere.\'t,,; hann that can be caused by ANS:

, in..ill1~ortm~t ar:a~:.Tlle c~~~!z~.~~~~.~ ;fa :'~p~rt.{;:ed "At a :ec~nt conference. conf~r~es seeme~ to have)
\ b) ~he Office C?t Tt:..hnolo,~) "1.~s.l:s,\,?ent .),l~/l111 t.l1: an eery feelmg that we are provIdmg a basehne for -

Umte~ Stot~,,; Congres.~. (H~Jrnrful j~(~n-.lndlgenous the impact of ANS that will bc lIscd to show the
,-'1quallc NuIsance Specle.5 111 tile (jl~lte(~ State.'S. tremendous negative impacts of ANS on thc Lake."
Septenlber 1993) ha\..e a l1l/mher (?f POll(~V
implicatiol1s. Fir.s't, the lVati(11/ has no real natiol1al According to Mark Gadden, 01' the Great Lakes
polic,v on harniful aqtfatic introductions: an{1 ti,e Fishery Commission, "in order to achicve a healthy
curren I ,'Iy.~tems are piecenleal alld lack udeqz/ate fishery the invasion of ANS must be stopped. Thcy
rigor al1d comprellensivel1e,~'s, Second, nlaI7.~' Federal have had a profound effect on the ecosystcm of the
an£1 Slate stallfte.5, regulutimL\', a11{/ progran7s are 110t Great Lakes." "The importance of sea lamprey control.
l.:eepin,1;; pace with 17ew and .\jJreadin,r;; 11011- as an example, is that they have been enonnously
hldigenoz/,\" pests. Third b~?tter em.'iroIll11entul destructive to the fishef)/, The Commission has seen
education and,l;;reater accozfntahility r(!,garding sigtlifieant reductions in those populations, but control
acti011S that cause har',1 coI/I(/ prev~!nt some efforts need to be maintained,"
prohfeJ71s. Final~v. .faster re.\panse unci 'f7are Acting as Dircctor of the Office of thc Great
adeqtfate.filnding COllld limit the imj7act (?{those tllat Lakes at the time of his testimony, Keith Harrison
slip lhrougl7, " indicated that better control of ANS before they enter

the Lakes and then treatment 01' ANS already in the
Testimony basin are one of the DEQ's chief priorities for

The public is clearly aware of the problems posed improving the health. of.,the Lakes" . .
by the continued introduction and spread of ANS. .Others such as Gall ?ruenwald, of the TIP, of th~
There were two or three common Great Lakes issues MItt Watershed CouncIl; and Dana Debel, of MUCC;

\ that. the Task Force typically heard throughout the and Tanya Cabala, of the Lake M ich igan F edcrat,ion, )
"'-'"" testImony, and the problems posed by ANS were acknowledged the problem as well. Ms. Gruenwald

". clearly one of those issues. In addition, many other echoed .many ot~ers' beliefs "tl~at we n~ed to p~~vent

observers who have studied the health of tile Lakes nlrther mtroductlons of nonnatlvc speCIes. and If new
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species arc introduced, most cftOI1S to stop them will Michigan. but because the vast ma.ioriry of ships
be useless." enter the J?asin claiming NaBOB, they are exempt

Industry has also been impacted by the presence from regulation under federal law. In addition. Mr.
\.-./ of ANS. Mike Brown, of American Electric Power, Pistis believes that we must also continue to locus on

told the Task Force that more than $1,000,000 a year intra-lake transmission.
is spent in zebra mussel treatment alone to allow for Mike Ripley. of CORA Bay Mills, Grand Traversc .
efficient operation of the Cook Power Plant and Band, Soo Tribe, made a very important point
more than $400,000 in clearing out water intake regarding the federal CWA. He commended thc
ports. Compliance costs are incurred because of ANS efforts of Senator Sikkema's work on Senate Bill 152
having a huge impact on both those in the public and but stated that the message needs to be sent to the
private sectors who rely upon water use. Attesting to federal government to start enforcing the CWA and
the impact on the commercial fishing industry was the NISA. Terry Picard, from the Lake St. Clair
Forrest Williams, from the Michigan Fish Producers Walleye Association. added that he believes federal
Association. Mr. Williams listed the presence of help with ANS is needed because .'the problem
ANS as his chief issue and stated that "the whole impacts the entire region and many difterent
food web has changed as a result of ANS. Last year, industries it serves."
gobies in the Saginaw Bay weren't even an issue for
us, but this year is completely different." Mr. Williams Findings
stressed more research is needed to control ANS. A coo d.nat d b . .

d d d t 1. . . . r t e, aSll1-WI e, an a equa e y
RecreatIon and toUrIsm have seen sIgnIficant enfiorcedregul t h .

d d t tr I th. a ory sc erne IS nce e 0 con 0 e
Impacts as well. Kelmeth Merckel, from the spreadofANS C .t. I . tho d .

th. " .. . rI Ica m IS regar IS e
Steelhead an~ Salmon FIshem1en s ASSO~I~tIon; elimination of the federal rule which exempts ballast
Robert M~nnmg: of the Great lakes CruIsmg Club; water dischar!!es trom the CWA. State action which
and Captam Jamce Deaton. of the Michigan Charter

furth ~ tl d 1 t f- fi d I. . . . ~ er encourages 1e eve opmen 0 a e era

Boat ASSOCIatIOn, all beheve that ANS have 1.
h ld I b rt d\ .. po ICY s ou a so e suppo e .

V Impacted fishmg as a recreational activity. Captain
Deaton believes that the zebra mussel has had an Recommendations
impact on perch spawning beds and that gobies have
replaced the perch in manv areas. Jack O~lfke of 1. Urge tl1e JvficJ1igan CoI1gre..,..,i011al Delegation. , to take the lead in tl1e repeal (?f 40 CFR .~.ection

122..1(a), tile currell1 crJ'A e.\"emptionfor tl1e
,,~ c1~(;) ~::;'D}. .c.;"~. ;~,'t' e.V '.)'-~.:;. ';':':- r .t.lo'"j(.)'" reg1Jlation C?fballa:,'t 1-1-'atel:

yv is :.¥" ~- ,-' I:.r.l--' l'""" ~t~_1
in"h'c,.'Q.t.tc:tiD-i';t;:.; 0+ ~j.C1';1.};.at;ve 2. PublicA~t 1].4 C?f2001 pro)lide.\' a model.fo~

\ state legl:,.latlol1 across fJ1e Great Lakes basl11.
'- C' . .

~i::~eCfe:3.f rAF":,.;,:: 1.1[ ;"':'2-',~,; 6~;:::':te.:':: CJ.re The passage (if similar le,i5islation in tJ1e ofl1er
intrG;.~~c:,.ceo-," m(:-~'~:' e,f;'O..'t6. .:'C' Great Lake.'i .\'fates and provil1ces 1-villlead to

. . . all approved technologJ-' to t,.eat ballast water. . i ,,' .. ! If -
~T(.'!o1;1 :"'.2Y."1. W;;'l ve u..-:},el'Zd;~. andcreatethe.impetusj()r.fe,iera/action.

3, rVork to e.'ifablish a 11e1-1-' Great Lakes
I 1 R I N ' I P k b 1. h Legi.\'lati,,'e Caucu.., to create al1 aggre.\".\'hles e oya e atlona ar " e leves t at the ' . ,

. .. . ba.\'111-1-1-'lde ANS program ll11plenlell1e,i at tile
ecosystem In the park wIll be Impacted forever If

t . . I d. {'
d II I.. .., ate, provmc1£1 ,a11 Je era eve.

more ANS contInue to be seen In the park.
According to Mr. Oelfke, "even though we are very 4. Public educatiol1 l:'tJort.., need to he il1crea.\"ed in
isolatcd out here in Lake Supcrior, wc have been hit of-der to .fill/y il?f()rm fl1e public (-?f the .\'teps tJ1at
by ANS as well." il1dividzlals can take to reduce the .\'pread oj

The Task Force also heard testimony that led it to ANS, More l:'tJecti)Je notiji,'atioI1 at boat ac,'ess
~ believe that Congress needs to act quickly to end the ..,ite,\", boat dealer..,11ip.." n1ariI1a,\", al1d other

various loopholes that allow ANS to enter fuc basin. areas could help emist tile "kl C?f the general
Chuck Pistis. from the Michigan Sca Grant, public in curtailing tile .\prea,i (~fANS. This
applauded the recent legislative efforts on ANS in ..,hould be a priorit,v,
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c.- [¥~~ Off -Shore Drilling in the Canadian: "

t" V '; ,) r Waters of the Great Lakes i

. r_~JI I .
'? ;,;ui'~~~i5#~.;';~t; "'~l.

't?rinciJ~"'{ I~~ue

Off':'shore drilling for natural gas i~ current~J.' permitted ill certain Calladi(m Jvaters ()f ti,e
Great Lake.\'. It is a practice that i,' inconsi"tent Jvith .\'tate ami federalla.'~'~.

B k d University had testified expressing their oppositionac groun to directional drilling and the need to consider

Off-shore drilling is currently banned under alternative energy uses, Senator Koivisto (a guest
Michigan law (MCLA 324, 502). Canadian Great Task Forc~ member) strongly cautioned the sttldents
Lakes bottomlands are considered the Province of to remember that off-shore drilling is a huge problem
Ontario Crown LaIlds and are managed by tile Ontario the Lakes face and that to him "it is really more of a
Ministry of Natural Resources..Under Ontario. potential problem than directional drilling." In
Regulation 116/97, oil exploratIon and productIon ?y response to Senator Koivisto's comments, Senator
means of wells located in the water-covered areas IS Sikkema responded that he, too, believed off-shore
prohibited. However;"Canadian law pennits such drilling to be more ofa problem.
operations for nattlral gas in certain waters of Lake
Erie (east ofa straight line drawn from the tip ofPelee Findings
Point.i~ Ontario t~ Marble~~~d in Ohi~).. . Off-shore drilling practices in Canada are )

V Dnllmg began In Ontano s Lake Ene \vate~~~n ff inconsistent with current U.S. basin practices and
1913. ~s of NOVe?1ber 14: ~001, th.ere wcre 0 - have greater potential to harm thc Lakes than
shore figS producmg 10 bIllIon cubIC feet of gas d. ':: II d .11 d 11~ .. .

h lrectIona y n e we s.annually m the CanadIan waters of Lake Ene. T ere
are also seven directionally drilled Canadian wells Recommendations
beneath Lake Erie producing both oil and gas. .

Some observers have noted tIlat tIlere are generally J. Reqzle.\'t the Michigan Congre.~.~l~nal
less severe consequences from an accident occurring Delegation to make the bml C?f C?l!-shore .
at an off-shore drilling rig used to produce nattlral gas drilling practices a priority item In Jfll.\"hlllgtOl,.
than one used to produce oil. The principal concern 2. Selld a resolutiol1 to Environll1el1t Cmlada. tile
with such accidents would be damages caused to leaders of the Ontario Provil1cial. mld the
fishery habitat. along with any problems associated federal Canadial1 government.\" zlrging tI,e
with the piercing of the Lake bottom. prohibitiol1 (ij.ofj':'shore (frilling in the

Canadial1 waters of the Great Lakes.Testimony "
I . ( ' ."

_1. ,4.\'k the hlternationa Jomt omml.\".\"1011 toGiven the enomlOUS amount of public controversy- as''"e.\'~' the potelltia! jar harm to the Lake,," }i'0111
over the practice of directional.drilling, some (iff':shore drilling and; if" it c()n.tirms that it
obsel"Vers expe<.:ted more attention \~~uld be focused pose~' .~'igl1[ticmlt tllreat~.. (1,\* the Commi~'siol1
on urging the Task Force to put addItIonal pressure to l11ediate a reqzlest ji-()/11 J\1iC!ligCll1 that tIle
on the Canadian government to ban dire.cti~nal practice of C?{f':,\"hore (frilfillg he prohibited
drilling. Although no spills from these rl~s l.n Lake throLlglloLlt tile \-t'atel..\" (~r tile basin.

)Erie have been rcportcd, there was only lImIted
;~ testimony from the public on this issue.

,.. After two sttldents from Northern Michigan
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Pipeline Transport of Oil and

v -,,_co: \ ~:::~~~),~~r\.[;)c, Gas in the Great Lakes i
)'; I ~ ;

, ";;j-'i:ii,~";::'.,;c,~ ~~. ;' I
,~.'; ,"~~I..

I,.,.;;;..::;;;~7.~¥~:;:,~_:- ",- -:1, .
~rjncjpA{ I~~lle

Tlze tran.\'port of oil amigo,\' throllgh the use ofpipelille.~j()lmd throughout the basin I\' II
nece.\'sary and ongoing practice that is regulated by both state and federallal~'. So)ne
observer.\' have noted that more over.\'ight needs to be maintained to ensure the continued
safe!)' of this practice.

Background with the EPA Region 5 office over a Clean Water Act
A do

th G 1 . 1S Do 0 0 f violation involving the release of over 2, I 00 gallons ofccor mg to e eo OCTIca urvey IVISIon 0 . 0 . 0 0 0 - .- . ::> 0 crude 011 Into a wetland near the MISSISSIppI Rivero 111
the Department of EnvIronmental QualIty (DEQ), the dditI° 0 1991 O Il fr Lak h d . 1.

f0 . . a on, m , a SpI om a e ea pIpe me 0
federal Office of PIpelme Safety regulates Interstate 0 t 1 630000 11 f d o l d0

10 0

1. 1. s o. 0 approxlilla e y , ga ons 0 cru e 01 OCCllTre
pIpe meso The MIC lIgan Pub IC ervlce CommIssIon
regulates intrastate natural gas pipelines and has ,
delegated authority to regulate interstate natural gas Much of the. 0'( ~e~ for
pipelineso energy co...,~«ml:2tioy). in

One of the chief transporters of oil and gas
beneath the Great Lakes is the Enbridge Energy f..,J\.ichigCl'Y"J. come~ {-rom

\--! Partners Company, formerly Lakehead Pipeline \lVe:::\ter1"':' Cc.t.y)'Cl~a,
Companyo At the Straits of Mackinac, this company's
pipeline carries about 530 000 barrels of oil and 0 0 . o. . 01 1. od d ' near the Prame RIver 111 Mmnesotao ThIS spIll was
natura gas IqUI S per avo .d d f h . od f' .,A h . 1. . d o 1 conSI ere one 0 t e worst mCI ents 0 contamInatIon

s t ese pIpe mes cut across state an natlona 0 M . t 10
b d o th fi d m mneso a llstory.
oun anes, e e eral govcrnment rebYlllates them as

"industry" within the context of the Interstate Testimony
Commerce Clauseo As such, federal law dictates
inspection standards for pipelines both in and around The most significant amount of testimony on this
the Great Lakeso However, the state may act in an issue was taken at the Port Huron hearingo A special
agency capacity for the federal gllest invitec of the Task Force, Mso Denise Hamsher
goverrunent. As a result, the of the Enbridge Energy Partners Company.
Michigan Public Service provided the Task Force with a
Commission authorizes the laying thorough overview of the process of
of the pipelines for liquid utility laying, inspecting, and monitoring oil
lines, but federal standards must and gas transportation pipelines in the
be 1'ollowed in the construction. Great Lakes basin.

Staff have identified hvo Ms. Hamshci explained that much
examples of pipeline- of the oil used for energy consumption
originated contamination in Michigan comcs from westcm
involving the fonner Canada and is transported in a
Lakehcad Pipeline pipelinc that runs along Lakc
Company. In Febl-uary Superior in Wisconsin, across

I '- ";X of 1999, the Lakchcad the Upper Peninsula, and under
Pipelinc Company settled the Straits ofMackinaco Shc told thc
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Task Force that "there is a bcttcr than 50 percent Findingschance that the oil used to heat this building came .' .from my company's pipeline." Plpelmc transport of 011 and natural gas occurs
She went on to explain that the company has a throughout the Great Lakes basin incl~ding within

detailed monitoring system that she described as the Lakes themselves. A complex and mtercolU1ected
"constant." Cracks in the pipeline are monito~ed with set of fed~ral an~ state rules re~lat.e the .
internal inspection devices keyed to measures of construcnon, mal~ten~nce, morntonng. a?d safety
pressure to detect leaks. They also use a submersible ~spects of these plpelmes. Breaks ~d spills are
vessel to visually monitor erosion problems on the mfrequent, but they have occurred 111 the past.

Lake bottom. When asked by Senator Peters how R d .
. . ecommen atlon

often the submersIble IS used, she responded that themonitoring is done at least every five years. The 1. There should be a complete review ~fpipeline
Task Force seemed surprised that such visual sqfet)~ monitoring. and inspections b.}' the
monitoring was not done on a more frequent basis. Michigan Public Sen.'ice Commission. This

Although Ms. Hamsher explained that her revie\i' should include a clear definition oj
company insists on a culture that strives for zero what the state role is and can be in the

leaks and the pipelines are never out of their minds, regulation ~f oil and gas pipeline.\".

she did confirm Senator DeBeaussaert's assertion
that a corrosion-based leak of a pipeline had
occurred near the Clinton River. 0 . .

I
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Commercial and Recreational !

y l.~' ~) i\ Vessel Petroleum Spills I
f~~; .

1?rincjl~Cl{ '~~tte

Tilere IUIS been relutiveo' Immmal concern ..,ith ti,e potential fi}r large C(}ll1111ercial.\"pi/l.\" ill
ti,e Great Ltlkc.\". Hon'el'el; more C()IICerll Ila.\" been expressed.t:°r snlaller recreatiomlll'es."el
spill.\" in the bu."ilz.

Background reports 24 hours a day.
In Ontario. all' spills that are likely to cause an

The federal Oil Pollution Control Act of 1990 adverse effect must be reported to the Ontario
requires the preparation of oil spill response pla.ns by all Ministry of the Environment. Reportable quantities
levels of government and facilities that work wIth have generally not been established for spills;
substances that have the potential to cause significant instead, facilities operators are given the discretion to
and substantial harm. The United States Coast Guard determine whether or not a spill will adverscly
(USCG) designates coastal zone areas for which area
contingency plans are to be developed. The USCG . , 'f ' - . t
Marine Safety Office for the desigI1.ated zone is the Tr1.el.e. w~ one. 6!g1"'t ICC,lYJ.
federal on-scene coordinator. The area contingency plan .:\1:2i[[ i)").vo[vi}').(,1 c.. {Clrg e
is developed by an area committee consisting of the ., I .., i ~ . '" \)

. .: USCG, the EPA. the National Strike Force Coordination COY13.me.rCIC4..J. ve..1.~e~, L 1-'1e. Mv . .fi d. dlld I , .,. \,
Center,SClentl csupportcoor mators.an oca an «1:2 Jfey,. wt'1ICh OCc.t.tT~"eb' 11").
state emergency response plalming committees. Should ,-::~) . '- J
a spill necessarily involve both Canadian and American ~(:,\.,gJ-t'j.C\.VJ J,:jc,lY ! i"; '99°,
waters in the Great Lakes, there are several joint
response agreements between the two nations that impact the envirolllnent. However. once a spill has
would serve to coordinate a joint response. . been reported, the international agrccmcnts to share

Although these entities work together to provide infonnation on spills will require Canadian officials
for contingency plans to remediate a spill, th.e party to report spill infonnation but. again, only if in their
responsible for the spill is obligate~ to t~ke full professional.judgment the spill would have an
responsibility for conducting and fInancIng the adverse effect on the environment.
response. The USCG maintains a database of all reportable

There is a significant. difteren.ce ber:veen Michigan spills (reportable defined to be large enough to cause
and Canadian pl~otocol m reporting spills. Under state a sheen on the waters). In Michigan waters of thc
law, owners and opemtors of facilities in Michigan Great Lakes betwcen the ycars 1990 and 2000, there
must report a.ll spills of hazardous substances to the were 276 total spills rcported on the database. O!.this
Department of Environmental Quality (DEQ). Under total 80 were attributed to waterborne commerce,
Part 201. of the Natural Resources and Environmental with'196 categorized as other water activity. Ofthc
Protection Act (NREPA), spills or releases of 196 attributed to other water activity, 144 were Jt)und
hazardous substances greater than or equal to a certain to have come from recrcational vcsscls. Therc was
threshold must be reported to the DEQ within 24 onc significant spill involving a large commcrcial
hours. Generally, federal standards have been adopted vessel, the MY Jupiter, which occurred in Saginaw

f ~~-' by reference for these repoI1able quanti~ies, and the Bay in .I 990. According to the Ofticc of thc Grcat
DEQ has established what the)' call thclr PEAS Lakes, several thousand gallons of gasoline spillcd
hotline, which is an answering service that takes spill into the Saginaw Rivcr. This spill was responded to

s' .

~.I



by the Coast Guard and the Department of Natural responding party for costs incun.~d in thc cleanup.
Resources' (DNR) Surface Water Quality Division. Upon being asked by Senator BYl-um as to

Given the large number of unreported smaller whether the current notification protocol was
~ recreational vessel spills in the Great Lakes and adequate, Commander Gerrity explained that one 01

connecting waterways, there is a great likelihQod that the things that peoplc need to be reminded of \vas
significant pollution of the Lakes occurs from that any noticeable sheen on the \vater should be ..
recreational vessel spills. treated as a reportable spill and that the Coast Guard

Contanlination by recreational vessels in Michigan maintains an 800 number to take complaints.
\vaters is prohibited under Part 31 and, more Mark Richardson, Assistant Prosecuting Attorney
specifically, by Part 95 of the NREPA. Under Part 95, for Water Quality tor Macomb County. spoke on his
both commercial and recreational vessels are covered own behalf in urging the Task Force to consider that
under the prohibition that reads: "A person shall not Michigan has bee.n lucky in the area of spills because
place, throw, deposit, discharge, or cause to be catastrophic spills have been very rare. However,
discharged into or onto the waters of this state, any numerous smaller spills have the potential to be
litter, sewage, oil or other liquid or solid materials. . . ," equal to or greater than even one large catastrophic

According to the DEQ, there are also located in spill. He commented that the Task Force could look
the Great Lakes off-shore fueling facilities of a at the disparity between the spill reporting practices
mobile nature. These presumably are refueling of the United States and Canada.
vessels used to fuel commercial vessels to allow
them to avoid coming into poI1 for refueling. Findings

Testimon Although spills from large colnrnercial vessels
Y have occurred and are always possible. the smaller,

The issue of commercial and recreational spills more numerous spills from recreational \vatercraft
did not receive significant amounts of testimony pose more ofa problem on a consistent basis. U.S. .

~ during. the hearings. Howev~r, se:er~l mcn.tioned a and Canadian reporting protocols arc inconsistent. .:j
potential for large commercial ShippIng spIlls along
with the largely unnoticed amount of smaller Recommendations

1. E.\'tablish more eflectnJe edu£:ation method,\' to
alert recreational }\,'atercraf; o}\,'ner.\' to the

-r;-t ,. c',.. .~; ,,"-"... .. ';-.. : ",~"" d . II .. ." l!'j..~ U'O~. ~"...: .,.;-.C-i1' ~c ~ . e~;~..J;.~1"~?-;:}e angers l?f sn1a er _'pills. such as notice:" OJ1
to :::'\I~~i!(6 i1";' tf'J.e t,"tett: ] cli<e:, marina ga.\'pLlmp.\' and {It t11£' til71£' (?f.\'ale oj. . -,¥-' n1arh1e eJ1VmeS and )1latercra{t. Further
, '" '." IJ,'~ f ' .:.,

1}?r>Jc.Cli-eo- t-n,c~t it 'f:'1.e.'~"e. ;;.:;, C-t;'}. publicize both tl1e CLlrrent USCG andDEQ
," ' {t' , i: _. . ~ , \'n,.11 ..r" SpOJ1s'eJl()tl,.

Jle""f~ ,;,~"'f~ """~ --"or;; if ""r;.",",-:: """'.1"J.' 'r I\; .
'...1"1;:' ul"" '" If'. t~,1~ ._.~"~ ~I;;.;;-""""~I

, .;;. F 1(" ! Ii 2. Encourage gI-eater coordh1ation ben1'eeJ1 theWE'. G..ie t..1G\.i!'j..C) .(t ;:.!,:::. -;~"Z:r;::,Y'2i . .
-' I. USCG OJ1d state and local eJ?lof-cement

agencie~' on "~'l11aller" .~pill respon.~'e.

recreational vessel spills. 3. Con:,'ider implemef1tation l?fm7ti-spill rejLlelmg
In Port Huron, USCG Commander Pat Gerrity de)'ice.~' on either lJes:"el.~' or at the ga.~' pump,

recapped the Coast Guard's response to spills in the . '.."
G L k b . d. , h "' f h . 'I .11 4. A.yk the .International Jomt c.omml.\'.\'IOJ1 to

reat a es y In Icatmg t at ] t ere IS an 01 Spl .' .
. h G t L k . b h I" Th conduct an ananlsl:" 01 Canadian and U.S.m t e rea a es. we are °omo to e teTe. ey .. - ,

. . e. e. . spill reportmg protocol and make
are generally gOIng to be the first responders to a spill, . "
b t C .I G . . d d I T' k F th reCOmJ17en,latlon.~' to tl1e appropriate bodiesu ommanc er emty remm e t le 1 as orce at , .

filr changes to en.\'ure a consistent, ba.~'lJ1-
although the Coast Guard works to ensure that the '.d ' ..11 1 d I . . h ., ~11 e le.\'pOf1.\'e.

\..;. Spl S ~re c e~ne up pr~)per y, It IS t e entity causm~ .)

the spIll that IS responsIble fOT the cleanup. That entity
must reimburse the Coast Guard and any other

S2.

",-, ~



-,..,.,--- ...
~ ~:'~:;::' ,, "' ~y '~

, ~;~ ,~.;j N PDE S Permitting System
~ , ",..~ +'

/ 'lJ»'-'"' ~{~,..
,,"'" '-- J I,,"'1-' ---
.!;-I,d ! } .

~j~g I ..
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There i\' the general perceptuJn that the state's IVational Pollulant Di.,.chal-ge Eliminatioll
s.v,\'tem (NPDES) program 111ust be changed to reflect current JVllter quali~I' neel!S. .s'11111e l,ave
notell that the ethic IJfpreventhlg pollution IUI,\' not been hlCOrplJraled intl1 ti,e prl1gram. In
additiI11', the revieJi.' alld eliforceillellt of perIl lit COllditions relllahl all is.\'ue for tI,e public.

Background A breakdown of these permits would look like this:

According to the Department of Environn1ental . 681 individual general pernlits (for more

Quality (DEQ), the primary tool for controlling complicated and substantive discharges)
water pollution in Michigan is the NPDES . 836 non-stornlwater certificates of coverage
established in 1972 under the federal Clean Water (routine application)
Act (CWA). The EPA delegated authority to . 3.357 stomlwater dischargesMichigan to run its own permitting program in 1973.' -

Also, according to the DEQ, tllere is an enormous One of tlle principal concerns voiccd during the
diversity of permits because all point sources need hearings was the department's reputed inability to

~ permits, from automobile plants to laundromats. The review and ~nforce NPDES peffi1its prior to the end
concept of the CWA is to move towards the goal of ofthc five-year life of the permit. From a historical
"zero discharge." This goal is reached through standpoint, this concern has some validity. In Fiscal
treatment technology based effluent limits (TTBELs) Year 1995, tllere were 975 cxpired individual pcmlits
and water quality based eftluent limits (WQBELs). still in effect, along with a backlog of 103 new or
TTBELs are based on federal regulations and are increased-use applications bctore the dcpal1ment.
promulgated by the EPA based an the type of facility. That year was the zenith of the department's
WQBELs are based on State Administrative Rules enforcement and pennitting review problem.
and are promulgated by the DEQ based on the Since that time, howcver, both the number of
designated uses. expired permits and new and increased-use pem1it

According to inlurnlation compiled by the DEQ, applications ha\'c decrcased to thc point where in
there are currently 233 pennits to discharge directly Fiscal Year 2001, there were 19 expired pemlits still
into tlle Michigan waters of tlle Great Lakes. These in eftcct along with a backlog of only one new or
pcnnits arc issued for a five-year period: increased-use application. Other states have similar

concerns with NPDES pem1it backlogs, and the EPA
. 125 1{)r direct dischargc into the Grcat Lakcs is required to report to Congress on the national
. 23 f()r direct discharge into Lake St. ('13ir backlog. Recently, the EPA recognized Michigan's
. 49 .!{)r direct dischargc inlo the St. Clair River backlog reduction success.
. 33 for direct discharge into the Detroit River On the issue of enforcement, the DEQ does in 1'act. 3 1{)r direct discharge into the St. rv13ry's River rely upon self-monitoring of the discharge by the

,. facility itseIJ'. Reports arc then entered into the DEQ
I .. ~he total numb~r ot NPDES pemlits Issued In t~e database, but the DEQ also has a random auditing

~ ~ntlf~ st~te (botl~ CJ~eat Lak~.s ~nd ~ther water b~dIes program in an attempt to make sure the industries are
In MIchIgan: effectIve a~ thIS time IS 4,874 permIts. discharging what they say they are discharging.
These permIts are effective for five-year tenns. These audits are not conducted regularly but arc

~"3
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done according to the DEQ "somcwhere bcnveen needs to be tocused on this program. In thc "Blue
once a year or maybe once every five years." There Water Task Force Report on Water Quality."
arc enforcement measures behind this self-monitoring recommendations have becn made to morc tully fund

"--' system based on violations of time frame limits and this program to ensure that impaired sites requiring
effluent levels. There is also civil and crimina! total maximum daily load (TMDL) development are
entorcement authority provided to the depaftnlent. properly monitored and are kept on their TMDL ,.

The Task Force has requested that the DEQ produce schedule. In addition, more effort needs to be
a chart that portrays how often a pollution standard expended to identify community dumpsites and other
was violated and also how many times, over a 20-year potentially significant sources of point source
period, enforcement actions have been taken. pollution. Finally. the report suggests that industries

In addition, testimony also indicated that the with point source discharges should be required to
department does not assess fees for issuing NPDES equip their facilities with "real time continuous
permits, tmlike many other states that receive biomonitors to monitor discharges."
significant funding for various water quality programs Fred Fuller, the St. Clair County Drain
from NPDES permits. Michigan law, in fact does not Commissioner, also agreed with the need for
authorize collection of a fee for NPDES permits. additional-fimding of this program by saying that

The DEQ indicated that it currently spends "the lack of enforcement and monitoring done by the
approximately $3 million for pennitting, monitoring, DEQ on NPDES permits is a function of funding and
and ensuring compliance under the NPDES program. focus of proper resources, and when that focus is not

According to testimony provided by the DEQ, "In there. proper enforcement will not be there either."
the late 1970s, Michigan had a surveillance fee He mentioned that he feels the effect of this state's
which apparently was repealed due to the problem lack of focus in his office as well.
with assessing an equitable fee. That statute provided James Clift, of the Michigan Envirolllnental
for both a maximum and a minimum fee, along with Council, also telt that more money needs to be put
an approp.riation ~ro~ the General Fund. This fee into pollution prevention and t~e NPDES pemlitting ")

~ system raised a signIficant revenue, but when they program. He supported the notIon that the state .-
were eliminated, the General Fund was used to should reduce its reliance upon pemlitting pollution
support the program." and cause dischargers to consider alternative fomls

Various fee proposals have been discussed by the of dealing with waste and pollution. He noted that
departnlent since the repeal of this system, with one the current NPDES pennit1ing program does not
proposal being drafted in the early 1990s. Given the require dischargers to pay fees and that this would be
need for funding of water quality enhancement a significant source of revenue to fund improvements
programs at both the state and local levels, and the in water quality and help to limit discharges at the
significant amount of revenue that could be same time.
generated by even a modest tee assessment, Carl Marlinga, Macomb County Prosecutor, told
implementation of a system has been strongly the Task Force tllat the DEQ "is too small and has
suggested by many observers. too few inspectors" and gave as an example a 1978

There has been some general discussion that this NPDES pernlit that had been issued in Macomb
program, which is almost 30 years old, should be the County that is still in effect witll no oversight. "The
subject of a comprehensive review to ensure its problem we havc with the Twelve Towns sewage
compatibility with other DEQ water quality problem is that the DEQ did not have the resources
programs and to ensure that its focus is set on current to discover this problem." . .
water quality nceds in tile state.

Findings
Testimon y ..

There IS a gcnerdl pcrccptlon that more needs to be
As indicated in the testimony provided by the done by the DEQ in reviewing both current and new

DEQ's Bill McCracken, tile NPDES program is the penn its under the NPDES program, along with a more)
~. state's chief method tor controlling water pollution in aggressive enforcement of pcnnit conditions to help to

the state. Many observers believe that more attention ensure a reduction in point source discharges and the
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elimination of new sources. The departnlent has made quali!),- problems. In addi,ion, ,here mil!;, bl!
significant reductions in pennitting backlogs. but continued legislative ...cl-util~}' o\'er the NPDES
maintaining a vigilant progranl would be bYfeatly pennitting backlog and the mlmber ofe\"pirea

"",-"" assisted by a new funding source coming from fees NPDES penn its :.1ill in effect and general
assessed against peTnlitted discharges. DEQ enfol-cement of NPDES pernlit.\".

Recommendations 3. Change the NPDES permit application ..
process to require the applicant to first

I. Con.\"ider implementing a NPDES permit .fee demonstrate that all rea.\"onable .\"teps have
which covers initial and renewal application been taken to pre\lent point source pol/zltion.
l"eview, surveillance, monitoring acti\'ities,
and e1iforcement costs. 4. The NPDES permit progral1l sl10uld be

2. The state must condzlct a more tllorough and linked directly to tile DEQ'.\" ff'ater Qualil)"
conlprehellsi"'e revie\v oj the entire lvfichiga1l Monitoring Program in order to pr01:ide a
NPDES program to ensure that this 30-year- reliable data source Jor tile issuallce and
old progt'am is focused on Clffrellt water 11l0!litoring oj NPDES permit.\".

Permitted Water Discharges in Michigan~ . J ', '; 1
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L';,:,,'~\:'~~' Enforcement of Environmental ~

"--" 1 r-"I Protection La W5 ;

:' ¥~ ( . ;
~ i

~m, "'~~ : . .

,!?rinci):1Cl( I~~lle

Enforcement ~r the la~v is a ke.I" itl,£,7redient fi}r protectitlg Michigan's ellvironment.

Background enforcement, but also to the incentives aIld
disincentives that are created as a result of

Ultimately, the key to building a healthy insufficient enforcement.
envirorunent lies in education. As the citizenry at However, in many cases, expressions of concern
large develops a fuller tmderstanding of the regarding enforcement intersected with other
dynamics of the environment and the role of human concerns that related more closely to other
beings in both degrading and protecting that differences. In many cases, enforcement concerns
environment, fundamental progress will be achieved. were found, upon closer examination, to actually be
However, faithful enforcement of the law will sincere disagreements regarding basic policy
continue to play an important role in protecting the decisions that have been made by the Legislative and
Great Lakes. Executive Branches of government. Other cases

There are several aspects of enforcement that reflected differences in the interpretation of statutcs
present difficult public policy choices, particularly in and rules. While in some instances concerns

V a democracy. By its nature, enforcement involves an regarding staffing of enforcement agencies were ')
element of compulsion. Most people do not enjoy well-grounded, the resulting criticism of enforcement
being told what to do. This tension leads to conflicts efforts failed to account tor the fact that with limited
and has lead to recent changes in departmental policy resources, enforcement activities have had to be

prioritized. Furthennore, in some instances, those who
testified before the Task Force were unaware of

I::fl,_' ... ~ ...h ~.to d. n£ . b I I d(/"lrI1na.et\;+,1 f.e i<eV .0
Pen rnge orcementactlonsat otltlestatean. ...F... ~

f 'f\.' I I-<.!. federal levels.
vUltc-lnc.; c~ s'1eC;:"l~ 1'1'(... ...

, , . " T t.e",,-;,t'\"""'-"'~",'i,",':J'i.",";- ! f ~.J.~. 1, ~""" .eslmonyf,..,,;,.;c-',..""' ,r" ,. ,-.. ,.

e~tt:-'c.\t;('.!o1!";.. Bob Russell, the Chair ofthc Board of Grand
Traverse Public Works, expressed his frustration in

" . trying to work with' other local governments in his
that emphasIze ~evelopll1g a sen~e of coop~ratlon area on a long-term solution to the disposal of septic
?et-:veen the ~nforcer and the ~ntor~ed. .W11Il.e there sludge. While new disposal requirements had bcen
IS lIttle ques~Ion that coope~atlon wIl~ YIeld the best promulgated, Mr. Russell said the lack of follow-up
results, continued progress In protecting the Great in enforcing tllesc new standards had led some local
Lake~ should not be sacrificed in order to prevent governments to conclude that the statc was not
confuc~s. A proper balance ~ust be struck t.hat serious, and that they need not make disposal a
recogruz~s the proper role of both cooperation and policy and ftll1ding priority. He said that as a

compulsIon. consequence, the project drifted. resulting from a
Many of those who testified at the Task Force lack of both focus and resolve.

f ;:;:y hearings expressed serious concerns regarding Gail Gruenwald, of the Tip of the Mitt Watershed I

~,.. enforcement o~the l~w. Those.concer~s not only Council, expressed concern that state agencies did
related to the dIrect Impact of inSUfficIent not adequately enforce rules preventing excessive
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beach "grooming." She explained that this happened Tom DeFew. a planning commissioner. criticizcd tl1l.'
when vegetation on Great Lakes bottomlands, owned state for i~uing storm water discharge pern1ils bas~d
by the state and rebTUlated by botl1 the state and the on studies provided by the parties thc state \,as

V U.S. Army Corps of Engineers in the public interest, regulating and cited one situation involving London
was exposed when water levels were low. Lakeside Sands in which the state had allegedly failed to ticket

a violator in spite of~ from his perspective. violations . .
.f.f which had occurred for several years.

you nee.~ wAtche-r~ to Pollution of the Red Run Drain by leaching
wAtch the. wCltcher~ - contaminants from a nearby landfill was the topic of

-C ~, .. 0 ., ,c comments. from ~teve Wojno and Michael Rath, both

-p.;-.Q (J oe~ not ?:>-o th~ lob °i from SterlIng HeIghts. Both stated they were

enforcincl the [ClW~..f.f frustrated over the failure of enforcement. Mr. Rath
OJ alluded to a meeting in Mount Clemens at which

state officials indicated there were only six stafters
residents removed the vegetation for aesthetic enforcing landfill rules for the entire state. Carl
reasons and sometimes shifted sand deposits to cover Freeman, a-professor at Wayne State University,
muddy areas. This, Gail explained, endangered fish suggested the creation of an independent position to
habitat when Lake levels returned to higher points, and audit the performance of enforcement agencies.
the exposed bottomlands were once again submerged. stating "You need watchers to watch the watchers-
However, her perspectives differed markedly from
those of Ernie Krygier and Joe McBride. members of
Save Our Shorelines, who felt the level of enforcement
of grooming by the Department of Environnlental
Quality (DEQ) and the U.S. Army Corps of Engineers
was oppressive. The concerns regarding enforcement

~i,V in this instance reflected disagreements over basic
Co policy questions of protecting fish habitat during times ~

of low water levels. ~At the Monroe hearing, Katllleen Law, an official
in Gibraltar Township and the Chair of tl1e Detroit
River Area of Concern Council, expressed concern
both with the Detroit \VaEtewater treatn1ent plant's t-

" ~

lack of compliance and also \vith the failure to
enforce rules forbidding the discharge of de-icer
chemicals used at airports. Botl1 situations, she
stated, would be easier to enforce witl1 a more
complete water quality monitoring system. I-Ier DEQ does not do the job of enforcing the laws."
concerns were echoed by Leonard Mannausa. the Viewing the issuq of enforcement from a slightly
president of the Lake Erie Advisory Committee and different angle, Carl Marlinga, the Macomb County
the River Raisin Action Committee. who also Prosecutor, emphasized his view at the hearing in
expressed fi-ustration that de-icer spills fi.om DelToit Port Huron that state agencies should be enforcing
Metropolitan-Wayne County Airport (Metro Airport) environmental laws but fail to employ enough staff
went unpunished. while less culpablc violators were to do so. He pointed out that his office had assigned
hauled into court. It should be noted that ful1her an assistant prosecutor lo prosecuting environmental
research into the de-icer claims found that the DEQ, violations but strongly f'elt tl1at this responsibility
EPA, and the Michigan Attorney General's office should be shouldered by the state. His views were
have engaged in discussions with Metro Airport echoed by his assistant, Mark Richardson.

U regarding an incident that occurred May 16 and 17. Fred Fuller, the St. Clair County Drain
C;,:f 200.1, and that the U.S. Department of .Justice is Commissioner, dcscribed enforcement efiorls as

pursuing a criminal investigation. Also in Monroc. insufficicnt and raised the question that if directional

.>"7

I "'f"".



d~lling were to ~e.permitted: what assurances could be ~ore properly.tocused o? po~icy disa~rcemcnts and I
gIven that the drlllmg operatIons would be properly dIfferences of InterpretatIon. In some Instances ~~
monitored to enSllfe they comply with applicable laws legitimate enforcement issucs havc ariscn. ..\t times "

~ and rules? due to inadequate staff. In tact. state agency staff are
Cyndi Roper, of Clean Water Action, raised said to have publicly commented in at least one

concerns about enforcement reporting, citing a study situation that was related to the Task Force that ..
staffing is not adequate to discharge the agency's

1?rop-ey enfoyceme}').t i~ responsibilities to the public. Because the power of
" appropriation is held by the Legislature, it is

not 12o;:)~lb[e WJthou.t Cl primarily the Legislature's rcsponsibility to conduct
COml;1Yehen~jve adequate oversight to ensure that entorcement

, , activities are properly funded.
monltOYlng 12YogrClm.

Recommendations
her organization had made that found the DEQ's 1 '1'1-eLeg.sf, t h Id . . t fi II t .j:f'.:-- . . .L n I a ure SOli msls 017 II S ajjmgweb sIte report of sewage overflows dId - if .1: . ..

0 enjorcement agel7Cles. The legl~-Iatl\'e
not correctl y reflect the reports of - .. h .b .1' I:

, .,.'Ti1-;[:'1';~;'?!;':)~:;:.- con7mlttees }i.'lt re.\'ponSI I It}'.lor
local health departnlents. She -:!: ~:'\'; \;",:"c,!.;c'; . I . .

. ,,;ti.:i;!j;/;; i.;i,i~:ii:c:,!:'~i'lj';~:l enVlrO17n7el7ta e~forceme11f Issues
suggested that a deadlIne for ,':;':;':"'t:;;\~tt":"!:;':;,:~!!!:f,:';~;'...,, ..
re ~;rtino sewa e overflows on need to t~ke al7 actwe role 1'!

p := g .-- ; "':";'\;~I' [:"1',:,,,-,,;; overseeing eliforce177em elforts to
the web site should be se.t. ens lire th(~J are adequate: .' .

Many P eo p le who testIfied c,. ","':""..' , 'c,."" "',"l.', ."'.",,,,:
:';':;:'~',t;;',: -"j.! it, ;':;:,":! ,

reaardin g enforcement issues 2. The Appropriatio17:= ..,',~";~"c,' """:'-"""""p""c,..c,;"",-:.
brouoht Up water quality SubcomI71ittee.\' ,for the:= ';C:-':'~~":\","'c'i"";'i,,;;:;,i'.~r',
monitoring relating that proper ';~~;:':~':'!"',;;,,::!, ~i;;;,.!";;':,;c Departments of Natural Resotlrces .)-' ~ i',~;,'"~""',,:,,:,,:",:,::,:,,,,:.'~,'.' '

enforcement is not Possible without ";~~~;"~';'.-::::~;~' r~,;;~' and El7virol1117el7tal Qllality, il7 .J
'=" "J ,"'c'a comprehensive monitoring c"", ?: ".-;,," particula1: should close~v e.\"aI17iI7e tl7e

program. Most viewed current que.\'tion of )1Jhat reSOllrce.\' are needed
monitoring efforts as inadequate and hoped tor state to properly e~force e_~isting protectio17
financial support in particular for monitoring la}~'s a17d work to de\1elop budget
recreational beaches. recommendations that reflect those nee(l~..

. . 3. The E_~ecuti\'e Brm7ch need!;' to careful~l-'
Findings asse.\'s e~/orcemel7t need.\' £117d pu.\'/7 ,fiJr tl7e

It appears to some segments of the public that l-esources to fu(fill those 17eeJ!;' dllring tl7e

enforcement of environmental laws is inadequate. appropriation~' process.
While in many instances these concerns would be

)
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Significant "'ater qltalilJ' problems are caused by airborne emissions of 11arl1~rul sub.5tances.

Background In some cases, the production and use of some of
these chemicals has halted in the United States and

The pollution of the Great Lakes by chemicals Canada, yet remaining amounts of these substances
transmitted through the atmosphere is a relatively continue t~ find their way into the Great Lakes
recent topic of scientific study. Although much work through atmospheric deposition. Examples of such
remains to be done in understanding the source and
deposition ofairbo~le toxi.cs, it is clear that all of the ~e C;reClt !..C\ke~ ~ttffer in
Great Lakes suffer m varyIng degrees from
contamination caused by human activities which v~ryin9 b-e.gre~ from
place toxic substanccs into the air, and which in turn contClminCltion CCl~e~ by
fall to the waters below.

The U.S. Environmental Protection Agency and ht-lmCln Clctivitie::.\ which 12{Clce
Environnlent Canada. in :heirjoint publ.ication "State to' ic 3ub~to..nce~ into the Cl;r
of tile Great Lakes, 200 1,' have detelmmed tllat)( I

V Lakes Huron, Michigan, and Superior all suffer from ~n~ v."hich in tu..'r~ fCltt to
~ixed prognoses, in part due to contamination from the water::) below.
airborne sources.

The International Joint Commission (lJC) has
identified II chemicals of particular concern because substances include PCBs, DDT, dieldrin, and
of their toxicity, persistence in the ecosystem, and toxaphene. Other substances, such as dioxins and
ability to bioaccumulate to levels that threaten human mercury, continue to be emitted into the atnlosphere
health and the ecosystem. These chemicals are: as by-products of industrial processes. Dioxins are

chemicals formed during the combustion of matcrials. Total polych lorinatcd biphenyls (PCBs) that contain chlorine. lncincration of plastics, ~he

. Mirex manufacture of certain herbicides, and chlorine

. Hexachlorobcnzcnc bleaching of pulp and papcr have historically been.O. Id . major sources of dioxins. Mercury is emitted from
lerln h .. . f f' d. l .

. t e InCIneratIon 0 some types 0 me Ica equIpment,. DDT and metabolItes electrical switches, and fluorescent lamps, but evcn

. 2.3,7 .8-tetrachorodibcnzo-p-dioxin more significantly, from the burning of coal for the
(TCOD) production of electricity.

Because of the dynamic nature of airsheds, the. 2,3,7 ,8-tctrach lorodibcnzofuran (TCOF) sources of Grcat Lakes contamination could includc

. Bcnzo(a)pyrenc operations from other states or countries. Efforts to

" . Al.kylated lead model the transport of contaminants in the air have
, . Tox~1phcnc met with only mixed success to date. However, there
~~ seems little doubt that Michigan sources have a, . Mcrcurv ~

. significant impact on the \\'cll-being of the Great
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Lakes. According to the Office of tile Great Lakes, 71 Testimony
percent of atnl0spheric depositions of dioxins found . .
in lake Huron originates from states surroundino the The Task Force receIved testImony from several
Great Lakes 4 pe~ent from Ontario and 25 per~ent sources indicating concern tor the impact of airborne

~ from source~ outside the Great Lake~ basin. toxics on the Great Lakes. Keith Harrison, the Acting

Mercury has received special attention frOl11 the Director of the Offi.ce of Great Lakes. listed airborne,
scientific community for severa] reasons. It is pollutan~s among his top .concerns for the Great .
persistent and bioaccumulative. Because it is an Lakes. J~m Lewand~wskl, a charter boat operat~r.
element, it is not degraded by combustion. It is a also testified r.egardmg such pollut.ants, expressIng
neurotoxin causing serious damage to the brain and concerns that Increased concentrations of mercuT)'

, could affect the fishing tourism business. More
~

academic concerns were expressed by John Webers,
Forty .1.tClte~ hClve i~~t..le~ a Northern Michigan University professor who has
merc«ry-re[Clte~ heCllth stu~ied the Great Lakes. Perhaps the ~ost ~hilling

testimony came from Jack Oelfke, a b1010glst
(,!..~vj.-:)orie;.\ regClr~i»g fi~h stationed at Isle"Royale National Park. wh~ testified

con~u..ml.1:tion with ten ~tCltM to increasing levels ~fm:rcury in the waters in a~d
I around Isle Roya]e, m spite of the fact that there 1S

i~:!:;'tljnfJ ~tOi..te.wi~e. Ctb-vi~orie~. no direct source and the park's location is hwldreds
of miles from significant airborne sources.

nervous system in humans, especially developing F. d.
fetuses, as well as damage to other wildlife. Mercury In Ings .

emitted into the environment accumulates in aquatic Some toxic substances that have been banned in
systems, is ingested, and bioaccumulates in fish.. the United States and Canada will gradually be
Forty states have issued mercllry-related health cleansed from the Lakes through natural or human

~) advisories regarding fish consumption, with ten actions. However, the long-term health of the Great
states issuing statewide advisories. In 1989, Lakes and the organisms that depend on them,
Michigan issued a statewide advisory for all 11,000 including human beings, have the potential of being
inland lakes, in most cases limiting fish consumption seriously compromised by the continued emission of
from those bodies of water to no more than once per airborne pollutants such as dioxins and mercury.
week. In addition, dozens of heavily contaminated
inland lakes have been desi~ated as "mercury lakes" Recommendations
by th.e Michigan Department of Envir01~mental 1. .4irbo111e to.\icoS' must be redLfced. lVerClfr)': ill
Quabty: m~st of them due to atlllosphcnc mercury particlflcll; po.\'e.\' a .\'e~'ere tllreat that mlf.\'t be
contammatlon. . . . jill~v addre~'oS'ed. Coal-bzfrnill,r; po"'er plalltS

In 19:6 the M1ehlgal: Mercury Poll~tlon . Imfst be required to redLfce tlleir elllissiol1S oj
Prevention Task Force Issued a report m whIch to.\"ic slfbstal1ces.
estimates of the sources of atmospheric mercury ..
were listed. The largest source, by far, was from 2. Operatol:\' C?f ':\.'aste I~Clnerators Il1UoS't ~.edzfce
coal-burning electric utilities, which accounted for the alllOLfm (?I materials bu111ed tllat 111troduce
48 percent. The second largest source was from to.\"ic SlfboS,tcll1ce,\' illtO tIle ~iI:

municipal incinerators, \\!hich accounted f()r 28 3. fVe mu~.t commZfe to oS'earch .fi}r les.\' harnifiJI
percent.. Hospitals and other waste incinerators alternati~'e." to product." that contaill to.\ic
counted for 12 percent, with cement and lime sub~,tanceoS..
manufacturino and other sources accounting for thc ... . b 4. To pr01110te a better pUh!1C: ul1derstalldll1g 01
remammg 12 percent. '. .-

.\'0111e 0;1 these challenge.\', the ,\'late'", hlenn1al

~ report (~n the state ~~..I\1ich,iga.n's environmellt

r should mchJde addlt1011alilldicators f~1
i 111erCZlf).' Colltaminatioll an,! other pollutalll.\'.
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The.4reas OfCO/1cernprogranlpltIY.\' a vital role ill rehabililllting some oft/1e lno.\'1
po//llted n'ater)i-'a.~'.5 in j\fiC/ligt1l1. .

Background White Lake - PCBs, chlordane, and mercul")'

The Areas of Concern program is an outgrowth of from a chem,ical factol-Y and a tanneT)'.
the 1972 Great Lakes Water Quality Agreement Muskegon Lake - PCBs. mercury, industrial
between the United States and Canada, a bilateral waste water from wastewater treatment plants.
agreement under which the t\vo nations have pledged and local industries,
to work together to resolve the environmental I R. PCB ~. d . k . 0 . tho Ka amazoo Iver - S 110m e-ln Ino
Problems facIng the Great Lakes. Pursuant to IS ' I I ' II. . d operatIons at oca papenm s.program, 42 locations have been desIgnate as
"Areas of Concern (AOC)," 14 of them in Michigan. Saginaw River and Saginaw Bay - PCBs,
AOCs are watersheds along the Great Lakes dioxins,
suffering from degraded environmental conditions turans. chlorinated organic pesticides. cadmium,
due to past and/or on-going contamination. This chromium, copper. lead, nickel. and zinc from

;" .I contamination is generally of a highly toxic nature. municipal wastewater treatment plants and"-' As such, the 14 AOCs in Michigan represent some of asso11ed industries.

the most serious pollution .challenges facing St, Clair River -chlorinated organic

Michigan.. . . db. f compounds,
Th~ ~Ichlgan AOCs, locatlons an a ne ,. heavy metals, oils and greases, phenols. and

~eSCrlptIOn of the nature and source of contamInatIon suspended solids frO1n petroleum and chemical
follow below: industries. combined sewer overflows «(~SOs).

Toreh Lake - heavy mctal contamination from sewage treatment plants, and various

copper mining. milling. and smelting. industrial spills.

Deer Lake - mercury contamination fi'om Clinton River - metals, PCBs, pesticides. and

mining research work. other organics from various industries .tnd

St. Mary's River - oils .tnd gre.tses. suspcnded municipal waste-water treatment plants.

solids. metals, phenols, ammonia, bacteria, and Detroit River - bacteria, PCBs, PARs, metals.
polyaromatic hydrocarbons (PAHs) fro!n steel industrial discharges, oils and greases, CSOs, and
plants. wastewater treatment plants. munic.ipal waste from v.trious industries al1d
and a tanncry. municipal wastewater treatment plants.

Menominec River - arsenic, mercuf)'. polycl1lo- Rougc River - CSOs, urban storm watcr

rinated biphenyls (PCBs). and oil and discharges, nonpoint source pollution, and
grease tTom paper plants and a fllrniturc t:1ctOI-Y. municipal and industrial disch.lrg~s from a

"\ ~ 1 . t . R., - PCBs ol.ls and he'lvy \!ariety of municipal. industri~tl. ~tnd otllcr uses.
I,. anls 1qUC 1\ er ,-. ,".

\.-) metals I~ivcr I~~lisin - PCBs [r.om automobil.c
[r'om sawmills, p.tper mills. and various small manul'acturcrs.
industries,
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. Th.ese locations sutTer f~o~ a varict~ o~ ~sc would allocate morc resourCC$ in support (If thc
ImpaIrrne~ts. such as restnctIon~ o~ wIldlIfe and fish program.-ln written testimony provided by Kathy

" cons~~ptIon, beach clos~res, drinkmg water Evans. the chair of the Statcwidc Public ..\dviso~"
~ restrIctIons, and loss of hsh and wildli~e habita~. Council, she asked for the Task Force to support"

T~ combat the.se problems. a StatewIde PU1?IIC three key AOC priorities. These included:
AdvISOry CouncIl was established. This statewidecouncil works in turn with several local public 1. Providing more .staff.support fi.om the . .
advisory councils. Working in conjunction with other Department (?f Em!iro1l111ental Quali~' (DEQ)
federal, state, and local agencies (and where for .4DC programs. Fe1-I-'er than hi.'O DEQ sta1l
appropriate, with agencies of Canada and Ontario), ar~ available to .adn1il1i.5ter cleamlp and delisting
the Advisory Council has made significant progress I::'ft~rts for all C?I Michiga11's A DC Ai... Eva11...
in identifying the problems at the AOCs, leadi;g to pomted Ollt that thi.s ~ack of",u~p01111a.5 not on~\!
the development of Remedial Action Plans (RAPs). hampered the effectl\'ene~'s C?f .4 DC cleamlps

but has aLso resulted in the failure to e.\"ploit
Testimony available federal reSOllrces dzle to a lack of

Th T k F . . matching I::'lJ0rts. She called lor allocating. at
e las orce was pnvileged to hear from lea..steiglztsta,n:

er " t 4 DC . .

1 .. . !/J' ., o. progral1l... In

severa people who worked wIth publIc advIsory L . d . d. . ,rr
. . ansmg an m 1.\1rlct °J.llces.commIttees of the AOCs program. In some Instances, .

RAPs have been implemented, although much work 2. Provide more Sllpport for local pllblic
remains to be done. Daniel Stefanski cited the advi.solJl committees. iV/s. E\'ans cited the
removal of thousands of dump trucks full of DEQ:s acti01l in 1996 llelegatillg "primary.'
contaminated sediment as a major accomplishment leadership respon.sibilio'" for .4DC cleamlps
in addressing the problems of the River Raisin AOC. to tile local council. Ho1-I-'e\'e1; she indicated
Keith Harrison, of the Office of the Great Lakes, tllat tllese local counciLs have not beell

"'-' indicated that addressing the problems of AOCs is provided }..'i~/1 ~no~/?h resource~' to effecti\'e~v \
long and costly. Major obstacles to implementation shoulder thl~' .Slgll{!zcant re~pollsiI1iliO.'. :..1

of RAPs have included protracted litigation over 3. J\1axi111ize federal re.\'ource.s by pro\'id;1lg
matclling state effort~'. A1 E\'an!>' pointed 0111

f.,)~tljc..,"r ob~.t:;:.,c[e::::o to,. tllat more than $50 milli~n is ~ailable.froll1 ti,e
. ~ US, .41W.V Corps (?f E1Ig1Ilee1:\' for .sedimel1l! ",i,.f.o1.l'!,.,.r~"",,'" ,;,.. ,";"~l',', t . J". ' ,

,t "'f"" " ".~,'.£. E ClT lOt';. 0 t I"".~ 1.-:"::" ~'J.~.vte. 1e11Ie{llatlo1l. ellV11V11mentai dredging, aqllatic
iYJ.c(u.~b ;2r(}trC\.~te~ [iti(..iCtti~jr;. l'e...toration, and related acti\.'uie.s: Sile called.for

... tile DEQ to 11lake a c01lcerled efforl to lel.'eraVe. . ;: .:0

over e1'"J.vi..,"C-'~-:i}1").6ntCtt SliGh l'e.sollrces.li-om.f'edercll progranls,

t' br~. t ( , t r
..10. ftSf)' c",n,:- t':s.'fil-1 CC'-;:fs1:::1 ;::,.-C In addition to these concerns. Ms, Evans also

~OtAA,D~.,. !'" 1 ,.., ,...t;J"..'~'" ,: asked that Clean Michi!!anlnitiative funds continue"...~... v.. """"'.""'# '. ~
to be made available for RAPs and lakcwidc

environmentalliabi.lity and high costs of remedial management plans, that efforts be made to persuade
actions. However, some people testified to the Task the federal government to provide more funding fl)r
Force that the challenges facing AOCs are not all resolving environmental threats to the Great Lakcs.
issues of resolving contamination. Richard Micka, of that funding mechanisms be f()und for local sediment
the Lake Erie Clean Up and Advisory Committee, management authorities to speed up sediment clean-
indicated that one major issue he was facing was in up activities in waterfront areas. and that a
delisting the AOC he was working to remedy. His comprchensive water monitoring program bc
opinion was that delisting was too difficult. established that would assist AOCs in assessing

~ However, mos~ people who testified on the AOC contamination and the results of clean-up cfToI1s.
program emphasIzed that while the state had played ./

a helpful role, much more could be done if the state
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Findings Recommendations
The AOC program has played an extremely J. The ."Iale need." to pla.v a more aggre.\'.\'i\'e

valuable role in focusing sustained efforts on both role il1 ~'l(pportil1g the..4 DC pro..'i?ram.
preventing the further degradation of and the clean- ... Iftl t t t ' tl I ' t" / " II, .::'. 1e s a e C011 mues le po ICY 0 P acll1g 1e

up of some of the most serious pollution problems in / I hi . d ' " '. '
th ' t '

d " oca pu lC a \'I""OIJ' colmCll"\" 117 e pO.,,1 1011

and aroun the Great Lakes. The SpecIfic source and ./""" "b "' " t" I. . "' OJ a~'serlll1g prm1al)' respon~'l I l~}.'" or C ean-
nature of some of the most pernIcIous contaminatIon ,it: t I h " I .

t I b. " , . l(P eJ./or.\', more ec mca a,\'."l." once 111U." e
problems have been IdentIficd, further contamInation ,1"1: ,.J I t II I I '/ b tl t Ia/Joruec 0 le oca COlmCI V 1e s a e,has been prevented, and. in some cases, significant . -

progress has been realized in restoring these sites to 3. ~VJlefe malc/1h1g,federal.lul1(l~ are al.'ailable,
good environmental health. However, a modest IJ1e ",tate needs to make 1/1e effort to qualiJ51
investn1ent of resources by the state would result in fiJr these ji.lnd~' a~' thi,~. ,~'l(pport i~' e~'sefltial to
faster progress by empowering both state and local col11pleting RAP.\' and deli.'iting ,~ites.

public advisory councils and by harnessing available
, federal assistance. Questions arise regarding why the. DEQ has not played a more sibrnificant rolc in supporting

~ and promoting the AOC program.
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The qualit)' of the Great Lake.\' is strongry wlpacted b)' activities that occur on lam/.

-
Background Wetlands are a vital part of the interlace benveen

land aIJ.d water. Wetlands provide an important
Because Michigan is the only state wholly located habitat for various species of fish, birds, and animals.

within the basin of the Great Lakes, land use has a Wetlands ~lso play an important role as natural
critical impact on the health and well-being of the filters, helping to keep the water clcan and suitable
Lakes. Virtually every waterway in the state eventually for use by humans and other creatures. Direct and
flows into the Great Lakes, and every use of land that indirect disturbance of wetlands can impair these
affects such waterways therefore has an impact. beneficial traits.

This interface between the land and the water has However, in spite of the fact that science has
been recogtlized in various statutes enacted by the become increasingly aware of the importance of
State Legislature. These statutes include protections for wetlands, their protection has become controversial

in recent years. Landowners whose holdings include
~chi{..'C\.» W~ (..(. l:zio-neer wetlands have become frustrated that they are unable. .; to work with their land according to their own ()

~ n1- the enactme}l').t c,f Ct wishes. This backlash against wetlands protection ;;

v..}e.tLA~~3 12)1otectio~'). taw C~~ has resulted in political pressllfe on elected
" J:" "" officeholders to ameliorate the impact of the law.'i.. 'A --'D e1..'O D {erJ...""'::"" J-V1 0i'"Du V'";,, 11- v~... -:jV\.t --Cot' t \;.~ According to many who testified before the Task

1'1#.+(-t'~~,4.,.1 0 CO ""+;~~'P Force, this political pressure has taken the form of""'-' n-I"1 ,~.. 1 f...\ - ("""""-
p;,.' ,;:"... ;..{ . ~ .,: (~.. +f,~ lo~s.er enforce~ent of we~lands_la~, increasing.

t(... j ~u~,,",!.re J~ h ,~..;.v.M "..:;.1 . ,1.-- wlllmgness to Issue permIts to hll m wetlands In

fe~e:"c~;.[ gc.ver}";..m,e.r*;.1', marginal cases and pernlitting landowners to make. up for fining in wetlands by allowing them to

wetlands and critical sand dune areas. However, one "mitigate" the impact by creating artificial wetlands.
aspect of land use that has not been fully integrated
\vith water impact is land use planning and zoning. Testimony

Th~ Ta.sk Force heard from severa! individuals and It is not sul-prising that the bulk of testimony
?rgamzatlo~s that were concerned wIth land-based regarding wetlands issues was received in Monroe
~ssues that Impact the Great L~kes. Probably the and Roscville. Signiflcant expanses of wetlands
Issue that. drew the most att~ntl?n was the. . historically existed in the western basin of Lake Erie
preservatIon of\\'etlands. Mlchlgan.was a pIoneer lJ1 and around Lake St. Claire. Many of those who
the enactment of a wetlan?s protectl.on law and has testified, such as Theresa Bea Flynn, Jerry Cohen,
been ?elegated the ~llthonty to contInue to regulate and Marion Touscany, expressed alann regarding the
such Issues by the federal government. Howcver, fillino of what wetlands still remain. Ron Spitler, of
Michig.an's law contains si~ni1'icant ~xem~tions from the Michigan Bass Federation, cchoed the concerns '

regulatIon and, gran.ts consIderable ~Iscretlon t~ the of many when he explained that the loss of wetlands)
'-~ ~epaI1men.t ot Envlronmenta] QualIty (DEQ) m impacted fishing by depriving many species of tlsh

Implementmg the law.
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of habitat. Peggy Kennard, a member of the Macomb protection is ncedcd for coastal zones in gcncral.
County Commission, stated that she felt the DEQ Another problem that was addressed by those \\"110
permitted wetlands mitigation tar too liberally. Carl testified before the Task Force was that of

, Freeman, a professor at Wayne State University, said concentTated animal feeding operations (CAFOs).
'---' that far too many permits were being issued allowing Such operations may involve several thousand

wetlands to be filled in. Tim Killeen specifically animals, creating significant challenges for disposingdiscussed the exemptions in the wetlands laws for of their manure. The regulation of CAFOs has .
wetlands under five acres in size and expressed become very controversial due to the decision by tl1e
support for currently pending legislation to narrow
this exemption.

The regul.ation of land development and its The [o~~ of wet(tI.}").b-~
consequent Jmpact on the Great Lakes was also a
frequent topic of testimony. While Michigan's land iml:1C4..cteb- fj~hing by
use laws allow c~nsiderati~n of environmental issues b-el:1.riving mtl.ny ~':1.ecie~ of
when local planmng agencIes develop master plaIIS, " ,
there is little substantial guidance to local autllorities, - v~h of h~(,lttl.t.
who continue to make the vast majority of land use
decisions.

Development impacts Michigan's water in several DEQ to exempt such operations from the
ways. One of the most obvious is the creation of requirement of obtaining a National Pollution
impervious surfaces through the constlVction of Discharge Elimination System permit. It is the
roads and parking lots. Residues from automobiles DEQ's position that such operations arc not
collect on such surfaces and are flushed into the permitted to discharge manure into the state's waters
waterways by rain and snow. The elimination of under any circumstances, and hence it makes little
open land, which normally absorbs precipitation, sense to issue discharge pernlits. However, the

V res~lt~ in the direction of water through storm drains. department's position is being reviewed by the EPA
ThJs, ill turn, can accelerate the ratc of movement of after concerns were expressed by some Michigan
water, resulting in the erosion of sediment. The residents. While some individuals such as James
development of housing next to lakes, rivers, and Clift, of the Michigan Environmental Council, took
streams has become issue with the department's position, most agreed that
increasingly popular and the true solution was in devcloping a comprehensivc
has resulted in the water quality monitoring system that would detect
encroachment of illegal discharges and provide the means for
development on critical locating and prosecuting violators.
areas adjacent to A similar problem caused by creatures
waterways, magnifying tl1C of a different kind was the impact of
effects discussed above. large mobile home developments on

Tanya Cabala, ot'the local watersheds. Virginia-
Lake Michigan Federation, Wegienke testified in Monroe that
included a discussion of the the DEQ often permitted such
impact of development in developments in spite of the
written testimony disproportionate impact that tl1e on-
submitted to the Task Force site scwage disposal systems have on local
and warned that development worsened non-point water quality.
source pollution problems. She recommendcd The protcction of sand dunes was also a topic of
examination of laws in Wisconsin that mandated discussion. Tanya Cabala's written testimony pointed

", zoning for shorelands, wetlands, and flood plains. out that since 1976, when the state began regulating

V Frank N~gy agreed that new laws are needed to protect sand dune mining, the number of mining sites has- flood plaIns to ensure tl1at the water cycle remained increased from 15 to 20, and dune acrcage in perrnittcd

unimpcded, and Judith Allen indicated that more mining arcas has jumped from 3,228 acrcs to 4,884
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acres. She expressed the concern that current laws land and the watcr. While significant progress has
contain too many loopholes and are poorly enforced by been made in protecting and improving the \vater
the DEQ. Sand dunes are mined principally for use in quality of the Great Lakes. such progress threatens to

V making glass, often for automobiles- Ms. Cabala be seriously undermined by new challenges relating
pointed out that sand found in areas other than ,dunes to the interface between land and water. In addition,
was also usable for these purposes and that the Ford the state must work harder to find a balance behveen .
Motor Company had embraced a policy of not using preserving habitat during periods of low water levels
dune sand for making glass for its automobiles. She and recognizing the desires of beach front
suggested that other automobile manufacturers should homeowners to have access to clean. sandy beaches.

Recommendations

T;"'1e effect~ of C'>-e.c{ining !..tlke 1. The }\.'etlands im'entol)' calledjor in current
. I la)'.' should be conlpleted.

{eve{~ on ~ho-'reu}?e~ Clffrtlcte~ - .
2. The Leglslatllre mlJSt reVle}\.' the l\.'etlands

the Clttention of Col tjro-ttl~ ctt,{{e~ la)'.~ including the mitigationpolic.v, and the
gtt,ve Ou.r ghore{i}").e~. ~.tatlls C?fe'!forcement polic,11 in Michigan.

3. The Legislatllre must review the need,tor
comprehensive ne}\.' la~1'.\' that reqllire tile

follow suit, endorsed legislation which narrows the protection C?f sell~'iti).'e coastal areas a$ {1n
exceptions found in current law, and urged the phasing integral part of tile plall1ling .and- zoning
out of sand dune mining by 2006. . - process-

The effects of declining Lake levels on shorelines '- .-
attract d th tt t ' f 11 d S 0 4. .4 comprehensl1Je water qualln.' momtorl1lge e a en Ion 0 a group ca eave ur .'. .
Shorelines, which testified in force at the Task Force p~'ogram that Includes. tile monltormg oj

I. j
1ea ' . S . Tl ' h ' 1 ' d rl1'ers alld st1-eams adjacent to concelltrated )

"'-/ 1 nng m agmaw. llS group, w IC 1 conslste ." .'
mostly of h 1. 1 d mmllal feedIng operatlollS ~'\"ould allo\\.' lors ore me lomeowners, expresse . . - - - -
fj . h . . efficient mld fa1r enforcement oj la\\.'s
rustratIon t at they were- not allowed to mItIgate the ;- I .d'..J- . . -.
ffi . . , jor Jl ul11U Illegal dl~'charges-e ects of declInIng water levels on shorelInes .:. ~

adjacent to their property. Several members of tile 5. Ne\\.' laws are needed to prelJel1l tile hllmall
group had purchased their property before water populalioll den.\'if)J oj de~'elopulg area.\' ./i-om
levels had declined to their present point and wished e_\'ceeding tile carry,'ulg capaci~}' (~fexisting
to continue to have clean, sandy beaches in their or plml1led water if?li-a,structure facilitie.\',
backyards for their use and enjoyment. 6- The need.\' oj beacl?trollt homeol\.'ner.s- mu.\'t

F- d. be gnlell l-ea~.onable alld COllsi.\'tent
Inlngs '-. a . I hb - _ Icon.\'l eratlon ~1"len a ltat protection al\.'.\,
The water quality of the Great Lakes is are el1fiJrced.

intimately connected to activities that occur on
land. Whetller it is the elimination of wetlands, the
paving over of open spaces, the unlawful
discharge of animal manure into the -'
state's waters from animal feeding ""-
operations, the creation of large numbers
of on-site sewage disposal systems, or the
mining of coastal sand dunes, thcrc needs to ".
be a fuller appreciation of the

V, interconnections between the )
, '
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The Great Lakesfisher.V i'i an imp(/rtant .\"ource (if indu.~trJ' and recreatioll. The health ~I
the fisher)' is a ke.J' u1dicator of the health of the basil I. There l,ave been .'iZr:nijicant problems
a,~sociated Jvitll the fisher.V ill the ba.\"in, and the ,~tate mUM ,~trive to letlrn m(/re ab(/nt tllis
}'alnable re.\"ource ill order to properly con.'ien'e it.

Background According_to the Michigan Department of
Community Health (DCH), since that point, fish

The fishery of the Great Lakes has always been an have become generally much less contaminated from
important source of food and recreation for traditional forms of pollution. PCB levels, for
Michigan's citizens. Commercial fishing began instance, have gone down in Lake Michigan fish by
around 1820 and consistently expanded by 20 90 percent since 1975.
percent each year to a point where the largest harvest However, many of these chemicals have long-
recorded was 147 million pounds in 1889 and 1899. lasting effects in the fish and demonstrated impacts
The once abundant lake trout, sturgeon, and lake continue to be seen in the fishel"y yet today.
herring, however, have been replaced by other Extracting a page from the annual fishing advisory,
introduced species and according to the EPA, "only one observes that the DCH has issued a special

V pockets remain of the once large commercial fishery. advisory for all inland lakes in Michigan due to
Commercial fishing in the Grcat Lakes has been mercury contamination. For example, child-bearing
under constant pressure from several fronts." women and children under the age of 15 are
Principal among these is the presence of toxic cautioned not to eat even one whitefish caught from
contaminants and aquatic nuisance species (ANS) in Lake Michigan. Mercury does occur naturally;
the Lakes. The sport fishery also developed quickly however, burning wastes and coal along with the
as pacific salmon were introduced into Lake improper disposal of mercury-containing materials
Michigan. By 1980, other exotic fish had been also releases mercury. Fish pick up mercury as they
introduced into the basin as it became popular to eat and absorb it from the water. Larger prcdatory
experiment with other nonnative species in an fish tend to have higher mercury lcvels.
attempt to bolster the industry. Many of these In addition, the fishery has been tremendously
attempts at stocking 1'ailed. However, sport fishing affected by other more aggressive fomls of pollution
still remains a significant industry in Michigan as the which have yet to be fully measured. As noted
Department of Natural Resources (DNR) estimates elsewhere in this report, one of the most recently
that recreational fishing is the largest and highest acknowledged threats is the increase and spread of
valued use of the .state's fishery resources. with the ANS. ANS dramatically affect the ecosystem of the
economic impacts of sport fishing being in excess of Lakes, throwing off the natural balance of the Lakes by
$1.4 billion annually. competing tl)r habitat and disrupting the food chain.

Despite the acknowledged importance of this Though the DNR regulatcs thc day-to-day
resource, there have been dramatic fluctl1ations in thc management of the state's fishery. much regulatory

" health of the Great Lakes fishelY. As a way of authority still remains Witll the Lcgislaturc. Recent
. , gauging the health of the fishery and communicating proposed legislation such as the Aquatic Species
;Y this information to the people of the state, Michigan Protection Act has attempted to delegate autllority to

began its fish advisory program in the 1970s. make decisions on fishery health issues to the
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Natural Resources Commission (NRC) (under the of Michigan. It is not surprising then that many
premise that the NRC, earlier charged under people talked about the need to pay closer attention
Proposal G of 1996 to regulate the taking of game to conserving this resource. DNR Fisheries Division

\.-/ using sound science, would be more consistently Chief Kelley Smith testified at the Rogers City
mindful of the proper conservation of the rest?urce). hearing that he believes that the general state of thc

fishery has been good with some problems duc to .
~~?erch i~ ~tiU 1:2roblematic. competing uses. "Perch is still problematic,

., , . I especially in Lake Michigan. and on the commercial

e~i'eclt.l..[[Y In L.tf..ke MIChlgCl)';., side, the result has not been so good with significant
C"-»~ on the commercia! :'.)ib-e impacts on whitefish."

.. '/ The annual Fish Advisories issued by the DCH

the re~u..[t n~ not been have become a point of contention tor many,
~O tJoob- with ~itJnificA»-t particularly environn1ental and conservation groups

, , r. . ~ I in the state. As evidenced by testimony at the
Jml"'t(.ct~ on whlteTI:'.)}o1, hearings, some argue that the advisories are not well

commW1icated and tllat the public is not aware of tlle
Regardless of who or what body manages the real dangers of eating fish caught in certain waters of

fishery in fue basin, there apparently is a consensus fue state. Jimn1Y Lewandowski, from Jinm1Y's Boat
that the state needs additional data collected through Livery in Harrison TO\\'llShip, and Fred Fuller, St. Clair
fish surveys. Most argue that the current SUl"Veys Drain Commissioner, expressed their concerns with
need to provide more consistent information in order the fish advisories and the lack of effort that has
to monitor the fishery. According to a DNR ~ been made to infornl the public about them. Mr.

evaluation report, creel surveys are conducted at Lewandowski talked about the thrill he felt when he
numerous Great Lakes ports and on inland waters got his first fishing license, and how frustrated he
each year in Michigan to estimate angling effort and has become with all "the contaminants, warnings. ~:\

V catch. The DNR has made important strides in its and regu]ations with the fish today." ..'
efforts to create a more diverse fishery, but important Terry Mi]ler, of the Lone Trce Council, was also
data, particu]arly on the impact of ANS, is needed to concerned with this issue. He explained that the fish
continue to focus the department's efforts. advisories are not inclusive enough and that other

There are also problems with the impact of states are more precautionary. He testified that
hydroelectric dams on fishery hea]th. Many believe Michigan must take more steps to educate its
that it is critical tllat the large number of dams in citizens. He provided an example of Alma College
Michigan are either adequately maintained or students conducting a survcy on anglers catching fish
removed to help assure a hea]th)' fishery. and discovercd that "many of them were eating the
Hydroelectric dams are considered by many experts fish that were covered under extreme fish advisories.
to be one of the most limiting factors in fishery Not many knew about the dangcrs. The advisories
management. Dams can negatively impact river are either not distributed, ignored, misunderstood, or
ecosystems, fish habitat, and fish reproduction inconsistent witll prescnt rescarch."
through river flow or temperature a]terations. Mr. Miller be]ieves that there must be strong,
blocking fish movement, or impeding the nanIral pern1anently posted signs at boat ramps and popular
cyc]ing of nutrients tllroughout tlle river. TI1foughout fishing locations that would supply citizens with the
Michigan's river systems. fisheries managers must current advisories and guidance for cleaning and
compensate for 103 hydroelectric dam facilities and cooking the fish. It would also create awareness to
approximately another 2.500 state, local government, help develop a consciousness of water quality.
and privately own cd dams and barriers. As noted in a separate finding in this report, the

. presence of ANS threatens the survival and diversity
Testimony ofthc Great Lakes fIshery. This was a ~eneral )

i M Fishing, because it is such an accessible activity, is eo~c.em expressed thr?u~hollt t~e hearings. Forrcst -

f a common point of access to the Lakes for the people WIIII~ms. from the MIchIgan Fish Producers,
explamed that the whole food web has changed as a
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result of ANS. (~aptain Janice Deaton, of the fishery in the state and if thc~' \vcrc rcmovcd, it
Michigan Charter Boat Association, also expressed would allow the fish to movc into prim\.' habitat anti
her concern about ANS because zebra mussels have improve river systems. Ms. Dcbel urged thc state to

\ spread to depths once thought impossible for their maximize its limited resources in dam management
survival, and they affect the food cycle. by removing some dams, evcn though the cost of

Marc Gaden, from the Great Lakes Fishery' removing a dam is estimated to be around a million
Commission, provided a few recommendations at the dollars, Rich Bowman, of the Michigan Council of .

Saginaw hearing regarding ANS. He believes they Trout Unlimited, committed his organization to
should be stopped because of the profound effect working with the state to have some dams remo\'ed
they have on the whole Great Lakes ecosystem. He and to ensure that barriers t~r sea lamprc)' control
recommended specifically that sea lamprey control are properly maintained.
efforts be maintained because of the enormous
destruction they have on fishery health. Findings

o~ the issue of what entity or authority s~ould The health of the fishery is a widespread concern
provIde 10ng-tern1. management for the state s fishery, of Michigan's citizens. There are human health
Dana Debel, from the Michigan United Conservation concerns~associated with fish advisories as well as
Clubs (MUCC), explained that the MUCC had been ecosystem concerns associated with the impact ANS
in support of a proposal to create the Aquatic Species have on the food web. The state needs to work to
Protection ~ct "for a long time." The proposed act gather more information from creel surveys and to
would COdIfy the current 22 statutes and turn conduct more research on hydroelectric dams and
management authority from the Legislature over to their impact on the fishery Steps should be taken to
the NRC and the DNR. The MUCC would like to 1 .:.

ensure t 1.at sound SCience IS used In the management
see managers who understand the science of fisheries I~ th fi h0 e IS ery.
actually manage the fishelY resource. However, in
contrast, Forrest Williams opposes the current efforts Recommendations

~ which give legislative power to the NRC because it . would ren1.ove the link benveen the citizens and the 1. Revle~\.' the current Jvhchlgan Fish AdvISOI:).' to

lawmakers, and also because in his mind, it would be see ~vhether it i.~ con,..i,..tent \\,'ith other ba...in
altering Article IV, Section 52 of the Michigan state advisolJ} programs. Look.lor ne~\.' )1!ays
Constitution, which delegates to the. Le<Tislature the to ilifoml the public (?Ijish ad\'i.\'orie.\',
responsibility to protect the state's natu;al resources. possibl,v through postings at boat raI7lp.\' rol(;

There is a general perception among some that the popular fl.\'hing location.\'.

DNR's fishing surveys are inadequate for the 2.A.\'k the DNR to re)}ie~v it.\' dalll1lla7lagemelll
int~rn1.ation that the public needs, pal1icularly those progranl to en.\'ure tllat flsllet)! hellltll i.\'
whose livelihood depends on fishing. Terry Picard, propero! takell into accou11f )Vhell deci.\'ion.\'
from the Lake St. Clair Walleye Association, about dam renl0)Ial and/or nlaintenallce are
conm1.ented on this issue saying that he believes the made.
DNR does a good job of management but does not ..'

d t h tud. . tl . 1 I . 3. COll.~lder the e.\'tabil...hment 01 a 10clll creelcon uc enou<T s les In 1.e state, partlcu ar y m '

. z:, . . . .\'urvey progranl that ).\.'ould szlpplement thesoutheast M.lchlgan. Several others at the Rogers CIty . DNRI, h 7'1.' I I. . ('1il-rent IS ery surveys. 1 nl.\' oca
hearmg echoed thIS comment and suggested ways of . Id . k . I D,AT

R. . . component }1o'OU wor . ~\.'It 1 :IV

supplementIng DNR surveys by enllstmg the help of . ,I; . h . h d.
.. 1l?1olwatlon-gat erlll(Y nlet 0 s to ensure a

local fishIng clubs and retlrees through creel sul'Veys. " >' b,. . " .Fl 11 tl . f d 1,. h con.\'I...tent ba...(; ot ...tatewlde It1fiJt mallon, Thl...
na y, on le Issue 0 am po ICY In testate, .,.' ,. ,

K tl M k ] f' th S II d d S I informatIon InZlst then be effectl1.'elv
enne 1 erc e, rom e tee lea an a mon ','.

F' I ' A .'. d D D b 1b ] comnnmlcatelit/lrougllO/.lt tIle .\'tate.
IS lermen s ssoclatlon, an ana e e ot 1

commented on the need to remove some 4. Con.~ider legi...lation .~inlilar to the proposell
hydroelectric dams from Michigan's rivers and ,4quatic Species Protection Act to ensure that

--"c tributaries. They both believe that the dams are one long-term manageme11f deci.\'ion.\' are 17l(llle ill
of the main limiting factors of the health of the the best interest of tIle health l?f the .tisllel)'.
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Tile .\"tate has i111portant re.'pon.\"ibilifie.\" ill maulfllinillg public acce.\"s to the Great Lllke.\" JiJr

botll coml1lercull and recreatitJnal use. The.\"e u.\"es mu..'it. luJJvel'er, be l1lamlgel/ prlJpero' to
conser"'e the re.\"our,.e.\" ill the basin. Those JVllO acce.'iS flle.\"e re.'iources a/."IJ I,llve an obligllti()Il
to supP(Jrt flleir u.\"e,\" tllr()llgh s()lmd environl"ental pra,.tice~' and finullciul supP(Jrt.

0

Background Dredging involves the removal of bottom sediments
to increase water depth and the placement of dredged

One of the most important benefits of living in material in a new area, However. dredging activity
Michigan is the vast amount of shoreline exposure to can have significant environmental impacts.
the Great Lakes making this resource readily Sediment kicked up by dredging may cover
available for use by the public. n1e state holds the spawning areas and smother fish eggs of species like -
Michigan waters of the Great Lakes in public trust yellow perch and smallmouth bass. Dredging, and
for tI1e welfare of the citizens of tI1e state. In this the disposal of dredged sediments. may disl"Upt
regard, the state has an important role to play in benthic (bottom-dwelling) aquatic plant and animal .
ensuring that it makes the resource available while at communities tIlat are important in the Great lakes ~

the same time safeguarding its integrity. food chain. Dredging may also disturb contaminated'
State land acquisition and sediments in the water as well as

p:eserv~tion.pr~grams have a long ~, I/-. expose contaminated sediments hIstOry m M1chlgan. In 1939, the that had been buried tInder cleaner

State Legislature fIrst earn1arked sediments. increasing tile
funds from increased fishing license .. J.. ~ "/ exposure of aquatic plants and
fees to purchase water frontage. ~..- animals to these pollutants.
Changes to the funding for tile Dredging in the Great lakes
development of access sites were along Michigan's shoreline
made in 1968 to direct a pol1ion of requires a pem1it from the U.S.
marine fuel taxes and a share of boat Arn1Y Corps of Engineers and the
registration fees paid by recreational Michigan Department of
boaters. In addition, annual appropriations from the Environmental Quaiity (DEQ). The u.S. AmlY Corps
Natural Resources Trust Fund are used to purchase of Engineers regulates Great lakes dredging and
land tor public llse and enjoyment. The Deparlll1ent construction of docks, piers, and other obstl"Uctions
of Natural Resources (DNR) also maintains a under section 10 of the federal Rivers and Harbors IBoating Facilities Grant Program that allows local Act (33 USC 403). The DEQ regulates dredging and
lmits of government to work with state funds for the other activities on Michigan's Great Lakes
design and constructi~n of boating facilities. bottomlands undcr Part 325 (Great L.lkcs.Submcrged

However. changes In lakc levels over tIIC years Lands) of the Natural Resources and Env1ronmental
have presented new hurdles for the state in its Protection Act (1994 Public Act 451; MCL
mission to ensure ready public access. Most recently. 324.32501-324.32515). The U.S. AmlY Corps of /

\ ,..- the steady decline in Lake levels has made the Engineers and the DEQ have a joint permit process
dredging of harbors and marinas a key priority. so that only one form must be tilled out and
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submitted to eitl1er of thc two agencies. The U.S. will also be interpreted to apply to inland lakes.
Am1Y Corps of Engineers is also authorized to others have expressed dismay over the lack of
maintain major harbors and navigation channels at regulation for markings of nets, and still others

~ minimal depths for shipping. maintain that ~e triba! fishing opportun.ities in the
During low Great Lakes water levels, the demand Great Lakes wlll deprIve both commercIal and

for dl~edging permits increases dramatically. In 2000, .
the DEQ reported that from January 1 to April 30, '" .
permit applications increased 70 percent over this The ~tAte nee&:.) to contlnu.e
same time period in 1999 and 240 percent over the to I~rovi~e. ()..cce~~
same time period in 1998. In 2000, both the u.S. . . ,
Arn1Y Corps of Engineers and the DEQ did their best OI:2;I~o-rttt}').ltle~ fo,," both I~tlbllc
to facilitate the quick approval of penn it A}').~ I~riv&lte. entitje~."
applications. Botl1 agencies used existing procedures
to quickly process similar small requests like canal
and mal~ina dredging. However, even when recreational fish~nnen of their livelihood.
applications are complete and without any A final access-related concern expressed during
complicating considerations like the presence of the hearings involved new types and levels of
toxic contaminated sediments, it can take over a recreational uses in the basin. Impacts from new or
month between the time an application is received expanded activities such as jet skiing and a variety of
and the time that dredging may commence. off-road vehicles (CRV) need to be accounted tor

In Michigan, the Legislature enacted a loan and properly regulated. License fees paid by hunters
program that allows marina owners to access funds and fishennen are meant to cover impacts on habitat,
through commercial banks at state-subsidized low but some have observed tl1~t some of these ne\\'
interest. Although the loan program has been helpful, activities do not provide for similar reimbursement

\ some have observed that many marina owners have back to the resource. There was general agreement
'\-./ suffered signifIcant financial damages due to slow that one long-time use in the basin - commercial

turnaround time on permit processing and lack of fishing - does not cover its impact on the resources.

available funds. Commerical fishing fees are very nominal and need to
Another significant challenge facing the state as it be revised. The DNR manages state land access and

seeks to manage access has been the continuing does receive revenue from such programs as
controversy over tribal fishing rights in the Great snowmobiling and CRV use for trail maintenance
Lakes. The Consent Agreement that had governed work. However, tl1e traditional user groups believe
tribal fishing since 1985 expired at the end of May tllat more could be done to assess some type of access
2000. On August 7, 2000, the DNR announced a new or user fee so that impacts are accounted for equitably.
agreement embodied in a consent decree signed by
.T~dge Richard Enslen. This agreement provides for Testimony
new plans to rehabilitate lake tJ.out in Lake Michigan There were several individuals who presented
and Lake ~~ron and for the tribes to remo~e more testimony that the state has an obligation to continue
than 14 mllhon feet of alllluallarge mesh gill net to provide more public access points. The principal
while preserving significant tribal fishing concern being felt by these people is that it is
opportunities in tl1e Lakes. Two of the principal becomin(J increasingly difficult for non-riparian
feahlres of the agreement are a Technical Fishcries O\\'I1ers t~ (Jain access to the waters of the state. With
Committee and a Law Enforcement Committee, the increasino value of lakefront property in
which will atten~pt to resol:e both science-base~ and Michigan, op~portunities for access are diminishing,
law-based questlons that anse as the agreement IS and many boaters and other water users must rely
can.ied out. upon the state for this access." Despite good intentions on behalf of all the pm1ies As Chuck Pistis, from the Michigan Sea Grant,

[, ~ to the agre~ment, there h~s b~en lingering concern explained at the St. Joseph hearing, "the state needs
~ over perceIved shortcmnmgs In the agreement. Some to continue to provide access opportunities for both
~ have expressed concern over whether the agreement
;
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public and private entities." He explained that there centered around the distinction that the u.s. ArnlY
is tremendous pressure in Michigan tor more access Corps of Engineers makes between dredging tor
to the Lakes and the DNR has difficulty getting commercial and recreational harbors. Several wanted
access sites set up without state or federal support. the Task Force to know that recreational harbors should

Ray Underwood, from the Michigan Boating receive similar attention by the U.S. Army Corps of
Industries Assoc~ation, also made a similar point at ~nginecrs. Chu~k Pistis also p:ovided ~estimony on this ..j

"-- the Monroe hearmg and urged the Task Force to Issue. He explaIned that there IS a gap rn the federal ..-

continue to work to provide access. government's assessment of a harbor (for dredging
However, one of the most pressing issues facing plu-poses) when evaluating recreational uses.

the state and tile federal government, based on the Captain Janice Deaton, of the Michigan Chartcr
testimony taken by the Task Force, was the need to Boat Association, provided testimony at the Port
maintain safe access to tile Lakes through dredging. Huron hearing about the dredging issue in relation to
With continued low Lake levels, both public and private marinas. She explained that the low water
private harbors and marinas need faster turnaround levels have resulted in marinas being closed and that
time on dredging pel"lnits. Laurie Delekta, from the it is hard to get funding to dredge private marinas.
LaFarge Cement COmpallY, sumn1arized her "Charter boat owners have had to move to public
company's losses in shipping capacity due to the drops marinas as a result."
in the Lakes. According to Ms. Delekta, "648,000 tons On managing the current developments under the
of cement shipping capacity is lost annually. The most new Tribal Fishing Consent Agreement. the most
significant problem we have had is with the DNR and significant amount of testimony was taken at the
the DEQ to get pern1its to dredge Ollr quarry." Rogers City hearing. Several fishcrnlen and other

Ray Undenvood also added ~~ncem to this issuc; citizens from Rogers City cxpressed dismay at thc
He described the DEQ's use of deed restrictions conditions under which the agreement was
when a marina conducts a dredging project. He negotiated,by asserting tilat there was much secrecy
believes that the departnlent places too many in tile whole process and that it was difficult to get
restrictions on dredging projects, and these infornlation on what w..\S really going on during the
restrictions will eventually lead to more and more negotiations. When the consent agreement was
marinas "drying up and becoming sites for announced, many felt deprivcd of an opportunity to )

-"" condominiums." make comments and wondered on whose behalf thc
Additional discussion 01' the dredging issue state was negotiating during the talks.

occurred during the St. Joseph hcaring when talk On the impacts 01' the treaty itsclf, Rogers City
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Harbor Master Ken Rasche relayed how nervous the bclieve that more needs to bc done to assess the nl.'\\O
people of Rogers City are with all the fIshing and and expanded recreational uses in the basin and to
recreational boating traffic in the Lake and the charge appropriate fees to help cover costs.

.. poorly marked nets that will not be required to
" adhere to new marking requirements until 2002. This Findings

gap in regulation .caught the Task Force's attention, The state must continue to providc sate and .
an~ several questIons centered around why the gap enjoyable opportunities to access the Great Lakes.
exlsted and how dangerous these poorly marked nets both for recreational and commercial usc.
have become. R. Bruce Haywood recounted the Fluctuatino water levels and other chanoing
tragedy of the sinki~g of a small fishing boat caused conditionsOin the Great Lakes present a ~eai threat to
by poorly marked nets. There were several concerns both commercial and recreational access to the
with h~w tribal ~ill net fishi~g interferes with . Lakes. In addition, there are many varied recreational
recreatIonal fishmg. Terry PIcard, from the Lake Ene and commercial uses of the resources in the basin
Wa~leye ~ssociatio~, s~oke at the Monroe hearing that must be managed properly to ensure that one
aga!nst gill n:t ~ShI~~ m. the. G:eat Lakes. He . group or use does not deprive other users of an equal
belIeves that It IS an mdIscnmmateway of takIng right to access in the basin.
fish." He understands that it will take time to
eliminate more miles of gill nets through the tribal Recommendations
treaties but believes it has to be done.

Forrest Williams, from the Michigan Fish 1. ReI}ie.~:he joint dredgin~ permi~ progr.am !O
Producers, was concerned with the 2000 Tribal determIne whether certain pe/wlt apphcatlons
Consent Agreement and its impacts on state-licensed can be e_'"pedited.

fisheries. He believes that the agreement was made 2. The DNRs public access p/vb,,"am. as
to compensate the fishern1en that have been affected referenced on their Cl/rrent .~'eb .~ite. i.~ dated

" by tribal fishing. The Michigan Fish Producers 1995-96. This public access prob,,'am should be

.. support the component of the agreement that says the revie.~'ed to dete/nune )1o'hether the departmenl
' state has to "buyout" those fishennen affected by can do E-'1°'en more to locate 11e\1' opportunities

tribal fishing in the Great Lakcs. Mr. Williams for public acce.~.~.
explained that they support such a buyout if the state 3 F . I k . . t d t b.. . 'l.~ 1 nel n1ar rmg requlren1el1 .~ nee 0 e
!!IVeSJ.ust compensatIon to allow those affected in . d 41th I th t k .~ .. .. revlewe .. oug 1 e 11e n1ar 1/1g
the fishIng Industry to explore other optIons and If all . t. fi d o th t ~ .b Irequlremen.~ oun 111 e recen J rl a
the fishery is to be given to the tribes. Mr. Williams F o h . C t d t .d ,f .., IS 111U onsen ecree are OU,SI e OJ
was also concerned with state laws on net markings. I . l l:>t . °

th td t d t t. . - egIs a Ive pUrVle\1!, ere are ou a e s a e
Hc bclleves that the state could have better relatIons I k. I t . th t ld b. . aw 111ar 'mg regu a Ion!;' a cou e
wIth the sportfishing commtlllity If the laws were .

I. d d o d b .. re1}lSeC .
revlewe an Improvc to c consIstent with
spOl1fishing and tribal fishing alike. 4. Implement a ne\1' commercial.fishing.fee thaI

Othcr impacts of the ncw trcaty werc exprcssed in cover!;. the real impact.~' (if this actn}i!)' on tl1e
testimony on whether current fishing opportunities in fishe'J}, thereby reducing the state'.\" reliance
inland lakes might become subject to the agreement. upoI1.fee.~ paid by recreational.fi.~hermeI1.
Mr. Haywood, in response to a question from
Senator Hammerstrom, explained that this question
of application of inland lakes is being negotiated
right now, with pal1ies submitting briefs to federal
court in Kalamazoo.

Finally, on the issue of other users helping to
\ support habitat maintenance and restoration projects

in the basin, Forrest Williams indicated that the
Y Michigan Fish Producers did support an earlier

proposed increase in commercial fishing tees. Othcrs
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There are eigllt .\'tate,\'. tH'O Canadian provhlce.\', alld ti,e federal governmellt tllat ha1'C
di\.tinct juri.\'dictional autllOrif)J hl the Great Lake.\' ba.\'m. Each of these level.\' (if g(I\'ernmem
have statut°r.l' authoriry to regulate environmental progranls in the basin, and lau'.\' Jrequem(I.'
differ frolll region to regioll. JOhlt a.greement\- and treaties 11a\-'e beell negotiated betH'een (Ilese
various entitie.\' hI all attempt to coordinate policJ', but significant que.\'tions still remain over
how to re.\'olve col~/lict\' bet.veen regulatolJ' standard.\' and jurisdictional bOlmdarie.\'.

Background earlier version (Senate Bill 955), much of the talk
focused on the need to implement a basin-wide

Begin with eight Great Lakes states, each with program that would be more eftective than one state
varying degrees of differing Great Lakes regulatory taking a "go-it-alone" approach. Many observed that
programs, add 1\vo Canadian provinces, and mix in a though the bill would have merit, its result would be
host of Great Lakes and water quality laws drastically minimized without adopting similar
administered at the U.S. federal goveffilnent level legislation in the other jurisdictions.
and you end up with a recipe for a true "patchwork" Perhaps the most fundamental component of this .

, regulatory program within the basin. Differing debate in the United States centers squarely on \\:ho .:\ ' poUution standal~ds, clean-up approaches, spill has the autllority to regulate natural resources issues

reporting plans, and drilling regulations all are the in the basin. Up until recently, those advocating
result of this hybrid regulatory program. states' rights and those supporting a federalism

Although the federal government has delegated approach coexisted without significant conflict. But
significant authority to the states to run their own recent legislation authorizing a t\vo-year moratorium
environmental programs (such as the various on directional drilling in the basin signed into law by
programs developed under the Clean Water Act President Bush directly conflicts with tlle move by
[CWA]), because oftlle multi-state nature of the the Department of Natural Resources (DNR)
Great Lakes basin, these programs are subject to Director and the Natural Resources Commission to
being superseded both in application and in legal resume directional drilling beneath the Michigan
interpretation by federal law. An example would be waters of the Great Lakes.
the state's authority to prevent water pollution under As mentioned, attempts have been made in
Part 31 of the Natural Resources and Environmental "smoothing" the transitions from one jurisdiction to
Protection Act (NREPA) and the broad exemption for another within the basin. lnterbasin agreements such
ballast water granted by Congress under the CWA. as the Great lakes Water Quality Agreement and tlle

bl addition to varying approaches within the context Great Lakes Charter have done much to coordinate
ofculTcnt l3w, this dilemma has also resulted in the policy. In addition. there are significant policy
stynlying of proposed legislation on a state level due to development bodies, such as the Great Lakes
the concern for adding new individualized components Commission and the International Joint Commission,
to the regulatol"y puzzle. This conundrum is no bctter within the basin that have attempted to urge further
portrayed than in the recent discussion over the cooperation.
passage of Senate Bill 152, Senator Sikkema's ballast The recent debate on the proposed Annex 2001 is )

~ water control legislation. an attempt that shows both the potcntial for
"" During the two-year debate on this bill and on an improving a coordinated basin policy and the pitfalls
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that are often encou~ter~d in reaching a consensus. Testimony
One of the most significant hurdles that

policymakers in Michigan must overcome in making T~ere is l~ttl~ doubt th.at thc individual statcs and
~ c~anges a~ the fe~er~l and international level is the ~rovmces w1t~m the ?asm want and nccd to havc an

d1fficulty m convIncIng those bodies that the Great Impact on pol1cymakmg. In order to meet their 0\\"11
Lakes are a key asset that must be protected. . obligations to the people to protect the resources,
Funding for various environmental programs, such as state.s such as Michigan have taken the initiative to .
the control of the sea lamprey, fluctuates from year fashion their own unique programs, often with the
to year. International treaties, such as the North delegated aut110rity from the federal government.
American Free Trade Agreement focusing on During t11e hearings, people generally supported t11is
improving the flow of trade in North America, have "state-rights" approach as a ~.ay of developing ne\\"
implications for states attempting to conserve water programs that might be emulated in other
resources. These hurdles in Washington and jurisdictions. Many commented on the passage of

elsewhere could become even more problematic with
the reduction in representation that will soon occurdue to the most recent census. With the emerging Th~re »eeb~ to- be II cc. ~trict

population shift away from the Midwest, more M~j »m.e»t ... b b'
political clout will soon exist in areas that thirst after g Or ou» ~rJe~
Great Lakes water. This development puts added 0» feber~{ ~ctivitie.~ II ~»?:>-

pressure on poli.cymakers to w~rk with m~re urgency the~e bou)').~~rie.~ ee~ t band, hopefully, m a more coordInated fash10n to y). 0 e.

implement more protective programs, si1nilar to m.tli)').t~jne~.

recent legislation protecting the Florida Everglades.
But despite problems, there have been significant

\ success stories that point to how well-coordinated Senate Bill 152, Senator Sikkema's ballast water
V programs can have an impact. The Areas of Concern le~islation,. as an example of the state doing the right

(AOC) program run by the EPA relics heavily on a thIng and, m effect, encouraging the federal
federal, state, and local partnership. Governed large]y government to follow suit.
by federal controls and funding, the AOC program Bruce Grant, from the Hammond Bay Anglcrs,
identities strategic envirol1l11ental remediation sites t1lanked Senator Sikkema for his work on this bill
and works to establish Public Advisory Councils that and the impact that it should have on improving the
then enlist citizens, business and civic groups, and the state of the fisheries. Terry Picard, from the Lake St..
state regulatory agency to customize a local cleanup Clair Wal1eye Association, in his warning of the
program within those parameters. dangers of aquatic nuisance species, expresscd his

Much can be learned by listening to local officials appreciation for t11e state's efforts in passin'~ Senate~. 0

and their involvement in state and federal programs. B1l1 152 and hoped that there would be help coming
As the federal governInent delegates to the states and soon from the federal government because the
the statc in turn delegates dOWl1 to the local unit of problem impacts the entire region.
government, more and more of the most important There were several who mentioned that the federal
work to protcct water quality takes place at t1le local government often docs not hilly support state
level. A prime example ot- that phenomenon is the activities. Kenneth Merckel, from the Michigan
recent focus on water quality monitoring and trying Steelhead and Salmon Fishern1en's Association,
to assess the sources and extent of water pollution. commented on the issue of encroachment of the
Many observers believe that paying attention to, and federal government on state resources. He believes
better coordinating, local needs on a watcrshed that t1lere needs to be "a strict assignment of
management basis wil1 yield demonstrable benefits boundaries on federal activities" and that these

\ for the basin as a whole. boundaries need to be maintained.
""'-/ In addition to state and provincial efforts, the Task

. Force also recognized that local units of government

working with private citizcns can have a tremendous
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impact on improving conditions in the basin. Therc Canada and gavc a spccific rcfercncc to thl.' ICI
were many examples of innovative local programs Chemical Plant spill coming from Ontario. Other~
that the state and the fedcral government could commented on differing pollution standards as thcy

V continue to support. Tl1ese programs, such as impacted multi-national remediation efiorts.
Macomb County's scptic tank inspection ordinance Some indicated to the Task Force that Canadian
or the regional water monitoring system mentioned efforts to protect the Lakes may be less aggressivc .
in Adelle Pleatman's testimony at the Roseville than those followed in U.S. waters but that often they

are motivated more by the ethic of doing thc right
T:t"1e ~.1:'i'incip[~ o-f thing for the Lakes.th~ out of the need to enact and ~;

. \ follow statutory guldelmes.

coY;.~erv~tio1"). Ct1"'-~ re~tor(,t.tion States' and local efforts should not be discouraged.
of the )').C(.tu,.",{ ,.e~ou..rce~ ~oweve~, th~re should be additional ~ttempts. made

~ m coordmatIng these efforts. The vanous national
ot the eco::\.y::\tem of the. QreC'-t and international bodies that help to guide actions

J..,Clke3 h",ve gw'beb the within ~h~ basin, such as the ?reat L~kes "

CommIssIon and the InternatIonal Jomt CommissIon.
~e.ve{ol'me}").t of Anne)-~ 2.001. could help in this regard. Recent proposals discussed

in Michigan and Illinois to create a region-wide Great
hearing, were often customized for local conditions Lakes Legislative Caucus would allow state
but could provide direction for others in the basin. legislators to discuss "local" success stories and bring

The Task Force appreciated the initiative them back for consideration in other basin states'.
demonstrated in these attempts but at the same time This is not to say that there have not been
was well aware of previous attempts to push the important agreements and programs fashioned
federal government in certain policy directions. The between the federal government, the states, and
state's experie~ces with attempting to regulate out- Canada. The Water Resources Development Act of . ")
of-state waste m the 1980s and 1990s demonstrated a 1986, the Great Lakes Charter, the Great Lakes ToXIC .'

continuing problem that exists when one state tries to Substances Control Agreement. thc Great Lakes Air
impact policy that has ramifications outside its and Water Quality Agreements, and foundational
borders. Others cited federal dredging programs that treaties such as the Boundaf)' Waters Treaty and the
are not always mindful of important recreational uses Convention of Great Lakes Fishery all have helped
of harbors and inconsistent funding of sea lamprey to forge a common interest in the wclfarc of the
control programs as examples of the federal basin into effective policy.
government not always "tuning in" to the needs of As noted earlier, the recent multi-national eftol1 to
the region. design and implement a common water use program

b1consistencies in the basin still exist, and more in the basin through Annex 200 I demonstrates the
can be done to coordinate policy, acknowledging that potential for linking the various governing
the greatest impact can come from all states and authorities. The work to develop this proposal is
provinces and national bodies working together. motivated by the recognition that new prcssures in

In his testimony on spill potential in the Great Washington may work to free up Great Lakes
Lakes, Mark Richardson, from Mt. Clemens, notcd diversions for othcr parts of the country. With
that there are real disparities between U.S. and ..Rolitical powers shifting in Washington and fresh
Canadian spill reporting practices. Research done by watcr being regarded as an item of commerce, thc
the Legislative Scrvice Bureau's Science and basin states and provinces need to have a legally
Teclmology Division confinns that spill reporting defensible plan in place to defend against large scale
may be more of a discretionary. subjective standard diversions that threaten the welfare of the Lakes. The
in Canada than the protocol followed in U.S. waters. principles of conselvation and restoration of the
Doug Martz, from the Macomb County Water nahual resources of the ecosystem of the Grcat L.tkcs )
Quality Board, commented that the board never have guided the development of Annex 2001. This
received any notificati011 of spills coming from issuc of advancing Anncx 2001 whcn coupled with thc
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development of a state water use stattlte drew much Recommendations
support tl1foug110ut tl1e hearings. 0 0 . 0

T C b 1 f I L k M . 1. F d to 1. C011slderatTon .\'hould be gIven to the ILiea 01anva a a a 0 t 1e a c IC 11tYan e cra Ion '- do . . f h ::: 0 t o I ' creatu7g a Gl-eat Lake.\" Legislath'c Caucu~.,
sees water JverSlons as one 0 er orgarnza Jon s . 0 . 0

\-../ ., ""T. d.. ' tm t t whIch would help to facIlitate meetmg.\" of kevmam Jssues, vvater IverSJons are a serIous ea 0 0" .
I G L k d 1. 0 I I, 'ft ' state and provi17cial pohcvmakers \t'Tthm thet 1e reat a es, an we see po ItJCa power s IJ mg ,. 0 . - .

~ th M o d I ' '0 I th t h ~ ba~'l17 to d'.\'CZISS mnovatwe ne\t! program." thm
away !fom e I west, t JS cntlca a we pus lor , 0

. have the pote17tial for apphcatlon 10 otherArulex 2001 so that we have a state water use law m . 0
1 d o t d' . " Th A t ' state~', TI7e En~'lrOI7mell1al COUI7Cz! of tl1e

p ace to guar agams JverSlons. en- c mg
D o fth Offi f' th G L k K .th States (ECOS) progra111 at the federal level

Jrector 0 e Jce 0 e reat a es el 0"H ' 1. d t' A ..,
001 ho f 17as demonstrated tl7at TI7170\'atl~'e 17e\~'amson Jste support or nnex ~ as a c Je

. " programs de\'eloped at the ~.tate le~'el can
pnonty for the state, and this was later confirmed by od . 'ji ' II I" provi e Slam Tcant 17atlona evecurrent Office of the Great Lakes DIrector David 0 ,

, 0 improvements,
Ladd when he testified m support of Annex 2001 by
indicating that "the current standard to guard against 2, An approllriate boa:v, SUC/7 as the Great Lakes
diversions is likely to fail a constitutional challenge," Commissio17 or the international Joint

The process of deve10ping Annex 200 I has CO111117ission, sl70uld colllinue to provide
included the Council of the Great Lakes Governors basin-\10'ide perspectives on ~tJhere gaps or
and will need to include ratification by all state inconsistencies exi~1 in ba.\'1n poliG)J, TI7is
legis1ative bodies, congressional approval, a boc(v }1Jould tl7en continue to make
provincial agreement, cross-border accord, and recommendation." for changes to the
additional state legislation to imp1ement the various appropriate regzdatolJ' program~' to el7~'ure a
regulatory provisions, This undertaking, if colzsistent basin policyo
~uccess~l, demons~rates the great potentia! !or 3, Anne.\" 200i should be made a priorif)-' for

, "' mterba~m cooperation that can lead to additlona1 prompt pa.\'.\"age a.\' a strong and ul-gent signal

'-" protectIons for the Lakeso to Wasl7ingto17 that thf? integril)J if the Great

F' d ' Lakes mu~1 be maill1ained and tl1at thel-e are
In Ings ' if ' I" d I l 0

.\'lglll lcant ,force.\' engage to protect t Ie J(l.\"m
There are significant local, state, federal, and .from diver.\'ioI7S,

inte?1ational in~ere~ts ~t ~o:k in ~he Great Lakes 4. Michigan should be a lealier i17 s/7aping botl7
basll1, each havmg JunsdlctIonal !SoSu~S ~haot need to ratification la17guage and accompan.vil7g
be addressed, However. the rnu1tl-j unsdlctIona1 nattlre I .0 I t o 0 ._J e to e,It;'c.t' late' egis a Ion In orUI r fJe.
of the basin should not be an excuse for Michigan not . I t t o 01 4 ~,- .,(J(JiTmp emen a lon, nne., .. ,to exercise its own authority to act in the interests of
protecting the Great Lakeso Michigan can and should 50 Bi17ational e./Jort.\' }~'itI7in tl7e ba.\'in mll.\'t be
be a leader in shaping basin resource policy. maintcluled a17d jilrther ellcouraged, The.v

The eftorts of local and state governing bodies can demon.\'trate t/7e \Ja!ue (?f a parmer.\'hip
and have resulted in important improvements to the approach to protecting tJ7e Lal(e~' (117d allo\1J
Lakes. These efforts need to be supported and further fiJr an e.\"panded vi.\'ioI7 of the ~1JortJ7 of the
encouraged, However, a11 share a CO!nm9J:1 interest in Great i~ake.\"o
coordinating a broader vision for the welfare of the 6. ,.r111 ba\'i,1 states and pro\'inces sholiid }\.'ork to
Great Lakes. All affected governing bodies in the e.\'tabli.\'h a common Great Lake.\' ~1Jeb .\'ite that
basin need to recognize that a coordinated p1an to \-\.'Oll!d be used to hozlse all research and
preserve the integrity of the Lakes shou]d be a key doczlmel11s related to the proper mm7cIgel11ent
priority, particularly in light of impcnding attempts to a17d protection (?f. the Great l.akeso
remove water from the basin. Passage of Annex 200 I'\ should be hcld as a key priority tor these bodies and

~ should be used to provide a foundation for additional
coordination of future Great Lakes policy,
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f-:;;,;~,-:J?"-"--'"--"".." Public Access and the Role ofk';,j . i

\ ~~ ~~//'\"\ an Educated CitizenrIJ !~. ""'-~~~ [ r J"~ ;: ""~¥!.r;~f,~' . i .

'}?t"in.cil:1C4.l I~~lte

There are significant concern.\' m'er hoH' mel1lbers l~f tI,e public "llll nlainlaill real a"ce,\".\" to
polic.Vl1lakers. J'>eople livillg ;', the Great Lakes bas'iI, call and ill} a"1 a,\" keJ' .\"leJt'ar(I,\" of tI,e
Lakes, lllld there i.\" u ~'aluable role that an edllcated citizen1J' '.(In pltl.1-' ill helping to protect
the Lake.\'. PoliL:1-"11akers Ileed tl) be able tl} H'ork H'itll and coor(lin(lte the effi}rt.\' (if the public
ill their missilJll to protect the Ilatural re.\"ource,\" of the .\"tate.

"

Background decisions to be made by the Director.
Although the Legislature acts in a public and open

The highest authority to make decisions relative to system through committee meetings, hearings, and
natural resources protection comes from the session debate in Lansing. there are many who
Miehigan Constitution, Article IV, Section 52 believe that to truly k110W what issues the people of
specifieal1y delegates the authority "to provide for the state would like to see addressed and how they
the protection of the air, water and other natural are addressed. polieymakers must make better
resources of the state from pol1ution, impainnent and attempts to access the public. The testimony
destruction" to the Legislature. In this charge, the provided to the Task Force indicated that many

t framers of the Constitution, and thus the people of people stil1 feel that more could be done to make )
V this state, have carved out a specitic responsibility access more convenient and consistent, Some have ,"

for the Legislature that cannot be pennanently suggested that more local groups that meet rcgularly
delegated away to another body. In carrying out this with legislators be created and when ideas are
charge, the Legislature is obligated to take actions on presented, that those ideas actually are factored into
behalf of the people of this state. policymaking in Lansing. Some believe that "too

State agencies have also seen significant value in many deals are made behind the scenes" and that the
going out into the public and determining what interest groups in Lansing often dominate
issues are paramount in the public's mind. In the policynlaking, believing that it has become too
1970s, 1980s, and into the 1990s, the Departn1ent of convenient tor legislators and other policymakers to
Natural Resources and the Natural Resources listen to one or two influential lobbyists and ignore
Commission took significant public input through the wishes of the general public.
liumerous boards and commissions. Although several Given these concerns, it has appeared to be a
of these boards and commissions were eliminated refreshing exercise for both the Task Force and the
through Executive Orders, the Natural Resources public who took the time to attend the hearings held
Commission stil1 pl~ovides regular forums ~n various by the Great Lakes Conservation Task Force. One of
regions of the state for the public "to speak its mind" the net results of these hearings held around the state
on major natural. resources issues that affect the is that they have been regarded as an effective way
welfare of the natural resource base in the state, In 01' learning what the people of this state want to sce
addition, the Department of Environmental Quality accomplished to protect the health and welfare of the
(DEQ) regularly conducts public meetings around Great Lakes.
the state on a variety of issues and has made

, effective strides in rcaching out to the public in other Testimony )
f ~ ways, such ~s throug~ the creation of a It is impOJ1ant first to acknowledge the significant

comprehensIve web sIte that posts numerous reports, undercurrent of the sense of appreciation J'or
background documents, and calendars of upcoming
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conducting the hearings around the state. Many, such uses." Mr. Ste\'cnson urgcd thc Task Force to makc thl.'
as Marina Peters 11-om Bridgeport, Laurie Delek.1a process more democratic by keeping the lines of
trom the LaFarge Cemcnt Company, and .Jackie commtmication opcn.

, : Saturley at the Roseville hearing, were openly In Rogers City, Bruce Grant recalled a local
"'-"'"- grateful for the efforts made by the Task Force jn fishing advisory council that had been established by

reachjng out to the people. At the conclusion dfthe tanner State Senator John Pridnia and urged the TaskMarquette hearing, PemlY Osher, the Ontonagon Force to closely examine ho\\' the people of .

Village Manager, commended the Task Force Michigan provide regular input into government
members for "taking on this project of gojng out jnto decisions. Mr. Grant believes that in enabling these
the state and learning what the people of the state local groups and really listening to what they have to
want to see." say, more faith will be placed in the decisions made

One of the most visible fornls of acknowledgment in Lansing. Finally, also in Rogers City, several
for the hearings came in the foml of the many letters fishennen expressed their concern at not being more
that were presented to the Task Force by Marquette fairly represented by those who negotiated the recent
teacher Karen Bacula. Over] 00 letters from tribal fishing tre~ty on behalf of the state.
schoolchildren and their parents addressing oil and Despite the skepticism, there were significant
gas drilling issues were given to the Task force. signs that the public is willing to remain a key
These letters were generally thoughtful and component of the forces engaged in protecting the
obviously took time to research and \\'fite. Lakes. A common theme in all the hearings was the

The public seemed enthusiastic and committed to incredible anlount of hard work put in by
taking advantage of this real opportunity to be heard. individuals, businesses~ schools, and local officials to
However, there was also important testimony presented protect their stake in the Great Lakes. From working
indicating a mistrust ofa cel1alll segment of on public advisory councils in Areas of Concern to
govell1Dlent. Task Force members were urged to. in the conducting local fish surveys, to putting pressure on

'. words of Kammie Dernlis from tlle Presque Isle state agencies to pursue cleanups, to creating new
\..-; Tourism Council, "~eally listen to what :ve have to say." methods for t~aching about natural re~ources in OtIr

Some, such as Jmlmy LewandowskI from schools, to doIng volunteer water testIng - the Task
Harrrison To\vnship, believed that the federal Force got a real measure of how involved the people
government is hiding infonnation on water of this st.'\te have been and can be when something
diversions occurring through tlle Chicago River, they value is at stake.
while people such as Buck Smith were told by out- Marguerite Cotto, 11.om Northwestern Michigan
of-state officials that "he should hold his tongue" on College in Traverse City, stTessed the important role
the presence of a toxic bloom in an Indiana reservoir. that education can have in a \'ariety of natural
Even more adamant in the bclicf that government resources issues but stated that barriers to effective
was not always accountable to the people was James education on water issues are still there. She gave
Gi.lster, of St. Clair Shores, who testified that he was two examples of innovative approaches taken by
"outraged" over the recent vote of the Natural local schoolteachers who have stepped beyond those
Resources Commission to lift the ban on directional boundaries and have eftcctively mentored children in
drilling, and he wondered who tlley were really the area of watershed management. Cindy Smith,
listening to. from the Bay Sail Environmental Education program

Jackie Sahlrley observed that altllough the process in Bay City takes area schoolchildren out into
of the hearings was much appreciated, she believes Saginaw Bay on the schooner Appledore and gives
"that citizens will demand morc input into decisions them a hands-on appreciation tar the value of the
made by legislators and will mobilize more because water resources. At the same time, it shows them
they want ethics and decisions made in the best what simple steps they can take in their daily lives to
interest of the citizens." In Saginaw, Blaine Stevenson protect that resource.

'\ expressed his suppol1 for more involvement of the Commenting on the role that the Binational Public

,V people of the state in publi~ poli.cymaking. "I b~l~eve Advisory. Coun~il (PAC) ha.5 played in the Area. of
.,': we need to have more publIc referendums on cntlcal Concern In SagInaw Bay, TImothy Rosen explalncd

issues tacing the state, such as how we regulate water
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that the PAC is "a good example of how businesses, Finding
individuals, state. federal, and local agencies canwork together for a common cause." - Thc people of Michigan livc, work, fl:Crcatc. and

Mark ~Shea's L'Anse Creuse hiah school chemistrY care passionately about the Grcat Lakcs and the
".., b",class took on a water testing project and has ~atural resources of ~he state a~d want to play an

provided a good complement to the DEQ and' other l~lportant stewardshIp role. This human resource is a .
local water testing efforts. Jeanne Micka's efforts to vI~1 tool t~at the state must ac.knowledge in its
save Lotus Island and Theresa Bea Flynn's 20-year pol~cymak~ng eff°.ns. The Legislature and other
work as the "eyes and ears of the U.S. Army Corps polI~ymakmg bodIes at the state level need to
of Engineers" were good examples of how locally contInue t? reach o.ut to the people of the stat.e to
committed citizens can make a difference in assess theIr needs, Idcas, and concerns. In dorng so,
conservina natural resources. the state has a role to play in supporting education

"The R;dshirts" presence at the Roseville hearing ~nd outreach activities t~at keep the people engaged
showed how passionate local citizens can become m the process of protectIng the Great Lakes.

when they feel their resources are being threatened. R d t.
. .. ecommen a Ions

Steve WoJno, of SterlIng HeIghts, told the Task Force
about the extensive amount of research he has done 1. Vie~~'s, idea.\", and concerns l?f the public must
on specific landfill issues and his belief that the DEQ be acce.\"sed on a l"egular basis to help to
has not been proactive in the area of cleaning up .fashion n~1-' policy in Lansing. Olll-.\'late
landfill problems. hearu7gs 017 critical i.';.,;ues need to remain a

Novel and innovative ideas were presented to the viable tool.for 17earing \vhal the people l?1
Task Force as to how both individual citizens and Michiga17 }1-'ant.
private fimls could become more involved in making a ? TII: b b d t . . h Id 1 ., . . ~. rre - ase que.'; lon17alre.\" s ou ,e used
dIfference. Mark Breederland and Chuck PIStIS, of the f, I b I . k l. . I bl. . . re&'ll ar V \J po Icvma ers to 0 ,tam va lla e

MIchIgan Sea Grant Program, shared a related vision .
tfi . _If .t : '

. ~.. . mpu rom 7e Cl Ize17S.V for the establIshment ofa publIc/pnvate foundation -. . .
that would be able to seek grants and donations for the 3. It IS Important that the .,;tate contmue to take
bettefI11ent of the Great Lakes. Mr. Breederland's .\'teps to provide u?formatiol7 to the public.
concept involved creating a foundation that would be The DEQ ~1-'eb site i.'; a good e.\"ample l?1
funded by both state and private company dollars and prolJiding reac(\.' acce.\'s 10 report.\',
noted that it could be modeled after the successful backgl"Ounder.,;, public 17earu7g calendal..,;,
Ontario Great Lakes Renewal FoU11dation. The and other i1iformalion. The Legi.\'latllre
foundation would work to conduct research in three .\.hould atle/17pt 10 ensure thaI the public .first
important al~eas related to the Great Lakes - the uI7del"Stand,; the intricacie.~ of 117e
environment, economy, and history and culture. poliC)1making proce.';s a17d then has reliable

Regardless of the specific direction taken by the uiformalion tl7al }\.'ill allot\., it to make
Task Force in how they engage citizen action, it is rea.\'oI7ed dec~isivns.

clear that the public and private sectors both already 4. MO1"e .\1ep.\" need 10 be take17 to support
play key roles in protecting the Lakes. There are em'ironme/7tal educatio17 effort." i17 our
many important successes already accomplished schools. J,7/10\,'ative teachers a17d teachu7g
through local initiatives with or without adeq1,late ,n7ethoci,; tl7at com'ey imporlm7t uifolwation
state assistancc. But the state clearly has additional . 017 \vafer qualif)! to our stude17ts need to be

opportunities at its disposal to both reach out and the rllle ratl7er than the e.\"cepti017. TI7e
really listen to the people and then work to support Mic/7igan Em!irm1111ental Education /1ct could
these ideas. be amended to allo,.\.' fiJr a .focus 017 the Greaf

Lake.,; natllral re.\"ource.~ i.,;slles. and tl7e
Mic/7igan E17virol7mel7tal Educatiml FZI17d

, .-
':V coliid be llsed to prolJide grant dollar.,; l?1

.\71pport ./01- ummJafnJe teachi17g pr(?iect.\' Ul

117is regard.

80

i;':,:~!
';¥'4-,*;\ r"r'



",

~

.
T " here are few tasks more rewarding in the Legislahlre than the opportunity to go out into

" the various parts of the state and find out how the citizens of Michigan fecI about their
,,' state. Whether the issue is crime control, education, wclfare or tax reform, protecting thc

environment, or any other significant matter, the people of Michigan provide a wellspring of
information and inspiration for policymakers.

At the conclusion of these eight public hearings and the submission of its report, the Great Lakes
Conservation Task Force completed its assignment of going out into the public and assessing the
needs and concerns of the people of Michigan on Great Lakes conservation matters.

The report contains a thorough narrative of over 20 hours of verbal testimony, along with a
summary of written testimony provided to the Task Force through reports, memos, and E-mails.
This testimony has been incorporated into the 17 issue briefs, findings, and recornnlendations of
the Task Force as the central component of a Great Lakes Action Agenda. This action agenda
will become the basis for immediate discussion by the Michigan Senate, and where appropriate,
bills-wiil be drafted based largely on these recommendations.

From that point, tile citizens of the state will be asked to become engaged in the policynlaking
process once again. These broad recommendations will need to be further honed and refined to

" the point where the lcgislative process can continue to progress. Workgroup discussions, public
\ hearings, and committee meetings will be used to listen further to what the people of the state

V would like to see in the fornl of policy changes.
This work will not be easy or quick. In some cases, a significant amount of additional local

input will be needed. In others, new liaisons will have to be formed in an attempt to impact federal
and international relationships. Mindsets and temperaments will have to be altered, and a new
enerbTY may have to be found to do the "right thing" to protect this \\'Onderhll resource. The Great
Lakes have sustained us and our way of life for many generations, and we have not always shown
them the respect and care that they deserve.

The partnership between the people of the state and its Legislature has devised a plan to care
for the Great Lakes. The steps must be taken, and taken now, to carry out that plan.

\

I~"
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To recommend to the Board, on a case by case basis, that the Board utilize the SOS Legal
Fund to provide financial and/or legal assistance directly to a shoreline property owner to
defend one or more lawsuits brought against a shoreline property owner by the Agencies.

.
This Resolution was approved by the Save Our Shoreline, Inc. Board of Directors at a meeting
held on the - day of July, 2002.

Neal Tieman, Secretary

c
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BRIEFING REPORT
Destruction of Coastal Marshes.""--

, .:~ .

A number of Saginaw Bay riparian property owners are mowing emergent marsh
vegetation and tilling Great lakes bottomlands. This practice destroys valuable coastal
wetland habitat.

Background

Great lakes water level fluctuations are normal and have occurred for decades in
response to precipitation and evaporation. Average or above average lake levels have
been experienced for the last 30 years, with the last period of below average water
levels in 1963-65. High lake Huron water levels inhibit emergent vegetative growth and
erode the lake bottom to the detriment of coastal wetland resources, especially along

. Saginaw Bay. However, high water conditions also provide many riparian owners with
sand beach and a clear view of Saginaw Bay. Normal to low water levels experienced
in late 1998 and 1999 have exposed large areas of bottom lands and promoted the
natural resurgence of Saginaw Bay coastal marsh habitat. This marsh habitat provides
valuable breeding, rearing, feeding, and resting habitat- for a diverse group of wildlife

I species, especially waterfowl. Marshes with standing water also provide valuable fish. .
:. spawning and rearing habitat. Destruction of this habitat disrupts the natural life cycle of

,- the native plants and animals of Saginaw Bay.

Property owners in Huron, Arenac, and Bay counties have begun mowing vegetation up
to 300 feet lakeward of the ordinary high water mark to maintain a view of the water.
Many are also tilling the Great lakes bottomland to retard vegetation growth. Mowing
and tilling of coastal wetland vegetation is an escalating practice along the Saginaw Bay
coastline.

Conclusion

We believe that we have the authority and responsibility to protect coastal marshes on
the bottom lands of the Great lakes because Great lakes bottom lands are owned by
the state. Ownership alone should allow us to regulate the removal of bottomland

vegetation. Existing regulatory authorities, principally Part 5, General Powers and
Duties; Part 303, Wetland Protection; Part 323, Shorelands Protection and
Management; and Part 325, Great lakes Submerged lands, of the Natural Resources
and Environmental Protection Act, 1994 PA 451, as amended, could address this issue.
We believe that authorization to remove vegetation ~y a riparian owner should,be
granted for the exercise of their riparian rights, but the authorization should be limited to
a six-foot wide path, as opposed to total clearing.
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Briefing Report
Destruction of Coastal Marshes
Page 2

-
Recommendation

There are two options available to address this issue. The first option is to utilize theexisting authority of Parts 5, 303, and 325. The second option is to utilize Part 323 to .
designate these bottomlands as "Environmental Areas."

Part 323 regulates any alteration of vegetation in Environmental Areas; those areas
necessary for the preservation of fish and wildlife. Part 323 specifically authorizes
regulation of "those lan_ds between the ordinary high-water mark and the water's edge."
The DEQ could designate these areas as Environmental Areas in about 30 days,
pursuant to the existing administrative rules. This approach would require us to
document the value of the habitat.

Consultations with the Department of Attomey General and the Department of Natural
Resources leads us to conclude that the mowing and tilling of these coastal marshes is
a regulated activity. We recommend taking action through the following steps:
1) advise legislators and local units of government of the DEQ's position and proposed
action; 2) issue press releases; 3) notify riparian owners currently practicing coastal
wetland mowing and tilling that this practice is in violation of state statute and should not
be continued; and 4) take enforcement actions, as necessary, to curtail the mowing of
coastal wetlands and the tilling of state-owned bottomlands.

;,,-.c A press release and letters to property owners regarding Parts 5, 303, and 325 authority
have been prepared.

Prepared by: Douglas F. Morse, Senior Biologist
land and Water Management Division
Saginaw Bay District Office
Department of Environmental Quality
December17,1:999
Revised May 22,-2000
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UNITED STATES DISTRICT cM~lSTPATE,JUDGE BINDER
EASTERN DISTRICT OF MICHIGAN '

NORTHERN DIVISION 0 2 - 1 0,0 7 9 .

UNITED STATES OF AMERICA, ,

Plaintiff, L1\ril No.

vs.

- - ..;..CHARLES GROYA, .. 0, "- - ->~~.::-~-.. .:m
Defendant. tn;:':" - - :

/ O-"';--i ~ -.
r'I1"...,. :z:.
-i~{"') ~ r-
:t)(/)C) N .
o~cCOMPLAINT -"";0 \on ~
-;::1: ~ ~. I'

. --0

The United States of America, by Jeffrey G. Collins, United States Atto[,f~d ienev£J- w
-~

Halliday, Assistant United States Attorney, on behalfofthe U.S. Army Corps of Engineers, makes

the following claims against Defendant:

1. This Court has jurisdiction over Defendant and the subject matter of this action

pursuant to 28 U.S.C. §1331 and §1345; and Section 10 of the Rivers and Harbors Actof1899, 33

U.S.C. §401 ~. .

2. Lake Huron, in Bay County, Michigan, is a navigable water of the United States as

that term is defined in the Rivers and Harbors Act of 1899 and is a water of the United States as that

term is defined by the Clean Water Act.

3. That Defendant, Charles Groya, is the owner of real property located at 741 Bay

Road, Bay City, in Bay County, Michigan.

4. That on or about July 12,2000, Charles Groya, without the required Department of

Army authorization, conducted, or caused to be conducted, unauthorized discharges of fill and/or

tilling of sand and sediments below the ordinary high water mark of Lake Huron, adjacent to the

\

\
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property located at 741 Bay Road, Bay City, Michigan.

5. That on or about July 19, 2000, the U ..S. Arnly Corps of Engineers, issued a violation
.

letter to Mr. Groya informing him that such unauthorized work was in violation of Federal statutes.

6. That on or about June 25, 2001, Charles Groya, again without the required

Department of Army authorization, conducted, or caused to be conducted, unauthorized discharges

of fill and/or tilling of sand and sediments below the ordinary high water mark of Lake Huron,

adjacent to the property located at 741 Bay Road, Bay City, Michigan.

7. On July 12,2001, the U.S. Arnly Corps of Engineers, issued a cease and desist letter

to Mr. Groya ordering him to stop his beach grading operations.

8. That on or about July 30,2001, Charles Groya, again without the required Department

of Army authorization, conducted, or caused to be conducted, unauthorized discharges offill and/or

tilling of sand and sediments below the ordinary high water mark of Lake Huron, adjacent to the

property located at 741 Bay Road, Bay City, Michigan.

9. The actions of Defendant, Charles Groya, in conducting or causing to be conducted

such discharges offill by the tilling, grading or dozing of sand and sediments below the ordinary

high water mark of Lake Huron were willful and have taken place without the authorization of the

Secretary of the Army, acting through the Chief of Engineers, and were in violation of 33 U .S.C.

§406, §1311, §1319, and §1344.

10. That under the terms of the Rivers and Harbors Act of 1899,33 U.S.C. §406, the

Defendant is .liable to the United States for a civil penalty of up to $2,500 and under the terms of the

Clean Water Act, 33 U.S.C. §1319(c)(I), for a penalty of up to $25,000 per day, the exact number

of days being presently unknown to the United States.

2
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[. . 11. No.previ.ous application has been made by or on behalf of the United States for the

relIef sought by thIS actIon.
.

WHEREFORE, the United States prays:

a. That this Court enter an Order requiring Defendant, Charles Groya, to cease and

desist from further discharges, including grading, tilling and/or dozing below the ordinary high water

mark of Lake Huron and to restore the property now damaged to its natural conditions and contours,

and that this restoration be made consistent with a plan approved by Plaintiff.

b. That this Court enter an injunction permanently enjoining Defendant from all

discharges, including but not limited to grading, tilling and/or dozing below the ordinary high water

mark of Lake Huron, or any other water of the United States under Corps of Engineers jurisdiction,

without proper authorization from the Department of the Army.

c. That by the terms of33 U.S.C. §406 and §1319(d),a civil penalty appropriate to the

Defendant's violations be imposed.

d. That the Plaintiffbe granted such other relief as this Court deems just and proper.

Respectfully submitted,

JEFFREY G. COLLINS
United tates Attorney

GENEV A S. HALLIDA
Assistant U.S. Attorne
211 W. Fort Street
Suite 2001
Detroit, MI 48226-3211
(313) 226-9778

Dated: March K2002
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UNITED STATES DISTRICT COURT ~4:9t!i
EASTERN DISTRICT OF MICmGAN '--~,

NORTHERN DIVISION

.
UNITED STATES OF AMERICA,

100"71
Plaintiff, Civil No. 02-tOO~

HON. DAVID M. LAWSON
v.

:c
~ -
'-- -

CHARLES GROY A, E ~ ~ "
a crJ:-IC;) -

Defendant. I ~g~~ r ;> r
(?,-,-~)-- -i ~ ,-J to&) r""M
-!. -';:" -a t. 1
-<~O ~

STIPULATION FOR ;:;g ::x 0
CONSENT JUDGMENT :z ~ c:5

f",.)

The United States of America, by Jeffrey G. Collins, United States Attorney,

on behalf of the U.S. Army Corps of Engineers ("Corps"), and defendant Charles

Groya, through his attorney, Mark B. Davis, agree to resolve this matter to their

mutual satisfaction without any admission of liability, before the taking of testimony

or adjudication of any issue of law or fact, and agree to be bound by this Consent

Judgment as follows:

I. Jurisdiction

1. This Court has jurisdiction and venue over the parties and the subject

matter of this action under 28 V.S.C. §§ 1345, 1391, the Clean Water Act (CW A), 33

U.S.C. § 1319(b), and the Rivers and Harbors Act of 1899 (RHA), 33 U.S.C. §§ 401 ~

~.
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D. Applicability

2. The provisions of this Consent Judgment shall apply to, and be binding .

upon, the parties to this action as well as their officers, agents, servants, employees

and successors.

ill. Facts

3. Defendant, Charles Groya, is the owner of real property located at 741 Bay

Road, Bay City, in Bay County, Michigan.

4. The Corps alleges that on or about July 12, 2000, Charles Groya, without

the required Department of Army authorization, conducted, or caused to be

conducted, unauthorized discharges of fill and/or tilling of sand and sediments below

the ordinary high water mark of Lake Huron, adjacent to the property located at 741

Bay Road, Bay City, Michigan.

5. The Corps alleges that on or about July 19, 2000, the U.S. Army Corps of

Engineers, issued a violation letter to Mr. Groya informing him that such

unauthorized work was in violation otFederal statutes.

6. The Corps alleges that on or about June 25, 2001, Charles Groya, again

without the required Department of Army authorization, conducted, or caused to be

conducted, unauthorized discharges of fill and/or tilling of sand and sediments below

the ordinary high water mark of Lake Huron, adjacent to the property located at 741

Bay Road, Bay City, Michigan.

2
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7. The Corps alleges that on July 12, 2001, the U.S. Army Corps of Engineers,

issued a cease and desist letter to Mr. Groya ordering him to stop his beach grading

operations. .

8. The Corps alleges that on or about July 30,2001, Charles Groya, again

without the required Department of Army authorization, conducted, or caused to be

conducted, unauthorized discharges of fill and/or tilling of sand and sediments below

the ordinary high water mark of Lake Huron, adjacent to the property located at 741

Bay Road, Bay City, Michigan.

9. The Corps alleges that the above-described discharges of fill material

constitutes the discharge of a pollutant under the CW A, 33 U.S.C. §§ 1362(6) & (12);

that the equipment used to move the fill constitutes a "point source" under 33 U.S.C.

§ 1362(14); and that the above-described activities performed below the OHWM of

Lake Huron and within wetlands adjacent to Lake Huron, occurred within waters of

the United States for purposes of section 404 of the CW A, which prohibits placing

dredged or fill material in the waters of the United States, or their adjacent wetlands,

without first obtaining a Department of the Army permit.

10. The Corps further alleges that the above-described activities performed

below the OHWM of Lake Huron occurred within navigable waters of the United

States for the purposes of section 10 of the RHA, which prohibits the depositing of

material in or excavating materials from the navigable waters of the United States

without obtaining a Department of the Army permit.

11. Notwithstanding the above statutory provisions, Charles Groya did not

receive the required authorizations or permits from the Department of the Army prior

to performing the activities described herein.

3
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IV. Ag,reement

12. This Consent Judgment is entered into by all parties for the purpose of

compromising disputed claims and avoiding the expense and risk of further litigation. .

13. All parties hereto enter into this Consent Judgment knowingly and

voluntarily, and intending to be bound thereby.

14. Charles Groya agrees to the assessment of a civil penalty in this matter in

the amount of $10,000 to be paid in the following manner:
~

a. $1,000 shall be paid, by a check made payable to the United States

of America, through the Office of the United States Attorney for the Eastern District

of Michigan, within fourteen (14) days of entry of this judgment;

b. The remaining $9,000 shall become immediately due and owing to

the United States of America through the Office of the United States Attorney for the

Eastern District of Michigan, only upon any breach by Charles Groya of provisions

15, 16, 17 and/or 18 of this Consent Judgment, as set forth below.

15. Charles Groya and his agents, successors and assigns, agree not to perform

any work within the waters of the United States without first securing the appropriate

Department of Army authorization or permit.

16. Charles Groya agrees that all vegetation below the OHWM of Lake

Huron, adjacent to the real property located at 741 Bay Road, Bay City, Michigan,

shall not be disturbed, removed, cut, mowed or otherwise manipulated in any manner

(including the use of herbicides or other vegetation reduction/removal methods) which "-

would adversely affect or impede the natural re-vegetation process of this area, for a

period of one year from the date of the signing of this Consent Judgment.

4
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17. Charles Groya agrees, nothing in this Judgment withstanding, as long as

r he is owner of the property, to allow the Corps, upon prior notification, and at

reasonable times with proper identification, to enter onto the property located at 741 .
Bay Road, Bay City, Michigan for the purposes of monitoring and measuring

compliance with the terms and conditions of this Consent Judgment. ~

18. Charles Groya further agrees, that should the real property located at 741

Bay Road, Bay City, Michigan be sold before expiration of the one year period

described in paragraph 16, above, that Mr. Groya shall provide appropriate notice

and real estate interests, binding upon subsequent purchasers, to assure that the

moratorium on disturbance of vegetation, more fully described in paragraph16,

above, are preserved and enforceable against subsequent purchasers of the property.

19. Each party to this Consent Judgment shall bear its own costs and

attorney's fees in this action. Should the Court subsequently determine that Charles

Groya violated the terms or conditions of this Consent Judgment, Charles Groya shall

be liable for the costs and attorney fees incurred by the United States in any action for

noncompliance with or enforcement of this Consent Judgment.

20. Upon entry by the Court, this Consent Judgment shall have the force and

effect of a final judgment. Any modification of this Consent Judgment shall be in

writing, and shall not take effect unless signed by both parties and approved by the

Court.

21. All parties agree to exercise their best good faith jud~ent and effort to

effectuate and promote the spirit of this Consent Judgment, and to prepare and

execute all documents and undertake all actions necessary to effectuate its purpose as

rapidly as possible.

5
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22. This Consent Judgment shall constitute a complete and final settlement of

I all claims for injunctive relief and civil penalties alleged in the Complaint.

23. Though this case may be closed on the Court's docket, the Court shall .
retain jurisdiction for the purpose of enforcing or modifying this Consent Judgment,

and for the purpose of granting any additional relief as the parties or Court deem

proper.

24. The persons signing this Consent Judgment warrant and represent that

they possess full authority to bind the persons on whose behalf they are signing to the

terms of the settlement.

JEFFERY G. COLLINS UA W LEGAL SERVICE PLAN
Unite~ States Attorney

1 l6:(::! '.- ' 1 /
;' L1;LI A V,

GENEVA S. HALLm B. DAVIS
Assistant United States Attorney Atto ey for Defendant
211 W. Fort Street, Suite 2001 4139 . Wilder Road
Detroit, MI 48226-3211 Bay City, MI 48706

Dated: if - d (-,-"La ~ L Dated: ,,- Z f -0 2:-

//~ /J F ~~ ~ ~ ~ 0 it j~~~=== -"'-'

Defendant

Dated:_:I;~-f~ ---
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;;j,,; EASTERN DISTRICT OF MICHIGAN ::":~;j ~ - -
NORTHERN DIVISION ~(I)or r , r--I--,~ --.' ---'"", ~ ~

-<'Eg ~ /.'IJ .
UNITED STATES OF AMERICA, ~c:: ::a: 0. ;0

-f 0
~

Plaintiff, /6077
Case Number: 02-CV --:J:-e~C

v. Honorable David M. Lawson

CHARLES GROY A,

Defendant. "

/

ORDER APPROVING SETTLEMENT

This matter is before the Court at the request of the parties seeking approval ofa settlement

agreement which the parties have presented in the form of a "Consent Judgment" This case arises

from a claim by the United States that the plaintiff, whose land abuts Lake Huron, conducted certain

activity between the water's edge and the "ordinary high water mark" during the summers of2000

and 2001 consisting of tilling, grading and dozing of the soil. The plaintiff alleges that the

defendant's activities occurred within the navigable waters of the United States in violation of the

rovers and Harbors Act of 1899, see 33 U.S.C. § 407.

Counsel for the plaintiff and the defendant have presented a document entitled "Consent

Judgment," which purports to resolve the dispute. The document is not a proposed j udgment within

the meaning of Fed. R. Civ. P. 54 or 79(b), but rather represents a stipulation of the parties and is

signed by representatives of both the plaintiff and the defendant. The defendant has personally

signed the document as well. The Court has relabeled and filed the document as "Stipulation for

Consent Judgment."

The stipulation provides that the defendant shall pay a ciVil penalty of$l 0,000, with an initial

L\
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payment of$l ,000 and the balance to become due only if the defendant breaches his agreement not

to disturb the land and vegetation below the ordinary high water mark of Lake Huron. The
.

stipulation does not purport to define the limits of the area in question except with reference to the

ordinary high water mark of Lake Huron, which itself is not specified in the stipulation.

A consent judgment is not the judgment of the Court, but rather the agreement of the parties

entered on the record with the approval and sanction of the Court. It is, in effect, a contract

acknowledged in court, intended to bind the parties in the manner of'a judgment. Long v. City of

Saginaw, 911 F.2d .1192, 1201 n.5 (6th Cir. 1990). Although a consent judgment represents a

settlement whose reach does not extend beyond the parties to the lawsuit, see Association for

Retarded Citizens of Conn., Inc., v. Thorne, 30F.3d 367,370 (2d Cir. 1994), the Court has the

authority, if not the obligation, to examine the settlement to assess its effect on the judicial process

or to safeguard the interests of persons entitled to protection. See Green v.Nevers, 111 F.3d 1295,

1300-0.1 (6th Cir. 1997).

In this case, the parties do not attempt to fix boundaries or extend the reach of their

agreement beyond the parties to the lawsuit. Although the agreement references an obligation on

the part of the defendant to notify subsequent purchasers of the property of his promise to the

government, it is not self-executing, does not constitute a convenant running with the land, and will

not bind any successors in interest unless they agree to be bound. The agreement does not purport

to establish the ordinary high water mark itself, and alleged violations of the agreement must be

proven by competent evidence before sanctions may be awarded. The Court concludes, therefore,

that the settlement is for a proper purpose, designed to resolve a dispute between the parties to the

lawsuit only, for the purpose of compromising disputed claims and terminating the litigation in an

economical manner.

~.
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Accordingly, it is ORDERED that the settlement is approved.

It is further ORDERED that the defendant. shall pay to the plaintiff the sum of$l ,000 within
.

foUrteen days of service of this order.

It is further ORDERED that upon proof of a breach of the provisions of paragraphs fifteen,

sixteen, seventeen or eighteen of the Stipulation for Consent Judgment, the defendant shall be liable

for, up to $9,000 plus reasonable costs and attorney fees.

It is further ORDERED that the complaint heretofore filed is DISMISSED with prejudice.

It. is further ORDERED that either party may apply to this CoUrt within one year to reopen

this matter for the purpose of enforcing the terms of this settlement agreement.

J"

M.LA
United States District Judge

Dated: May 23, 2002

Copies sent to:

Geneva S. Halliday, Esquire
Mark Davis, Esquire

"1""I
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UNITED STATES D ISTRI CT COURT
EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION .

UNITED STATES OF AMERICA,

Plaintiff, Civil Ni.~) 2 -- "1
() 0~ ~, 4'

~.-- ":" \U" r-"'- .

vs.

~ C:: i.L f'!1 ;. r. c=I

, ~"" c=

Defendant. UJ ~ ~ -nI -i-- ..-"u"> ...c:;C-i CD -
rr~~~ I"..) r
~:-:o -3 rnc -
0 ..:.~ :A.J -n

COMPLAINT ~5-i v 0
==c-> W
C1 r- ..

The United States of America, by Jeffrey G. Collins, United States Attom~~d GWeva S. ,-'-

Halliday, Assistant United States Attorney, on behalf of the U.S. Army Corps of Engineers, makes

the following claims against Defendant:

1. This Court has jurisdiction over Defendant and the subject matter of this action

pursuant to 28 U.S.C. §1331 and §1345; and Section 10 of the Rivers and Harbors Act of 1899,33

V.S.C. §401~.

2. Lake Huron, in Bay County, Michigan, is a navigable water of the United States as

that term is defined in the Rivers and Harbors Act of 1899 and is a water of the United States as that

term is defined by the Clean Water Act.

3. That Defendant, , is the owner of real property located at _c~
=~c

l Bay County, Michigan, and with the jurisdiction of this Court.

4. That on or about September 2000, , without the required Department of .

Army authorization or permit, conducted, or caused to be conducted unauthorized discharges offill

I
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material by the tilling, grading or dozing of sand and sediments below the ordinary high water mark

of Lake Huron, adjacent to the property located at Michigan .
5. That on September 14,2000, the U.S. Army Corps of Engineers, issued a violation

letter to infonning him that such unauthorized work was in violation of Federal statutes.

was further advised that although no enforcement action would be taken against him, at

that time but, if he again did any work below the ordinary high water mark, legal action could be

initiated against him.

6. That on or about June 2001, , again without the required Department of

Anny authorization, conducted, or caused to be conducted, unauthorized discharges of fill material

by tilling, grading or dozing sand and sediments below the ordinary high water mark of Lake Huron,

adjacent to the property located at Michigan.

7. The actions ofDefendant, in conducting or causing to be conducted such

discharges of fill by the tilling, grading or dozing of sand and sediments below the ordinary high

water mark of Lake Huron were willful and have taken place without the authorization of the

Secretary of the Anny, acting through the Chief of Engineers, and were in violation of33 U.S.C.

§406, §1311, §1319, and §1344.

8. That under the terms of the Rivers and Harbors Act of 1899,33 U.S.C. §406, the

Defendant is liable to the United States for a civil penalty of up to $2,500 and under the tenus of the

Clean Water Act, 33 U.S.C. §1319(c)(1), for a penalty of up to $25,000 per day, the exact number

of days being presently unknown to the United States.

9. No previous application has been made by or on behalf of the United States for the

relief sought by this action.

2
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: WHEREFORE, the United States prays:
,
"

a. That this Court enter an Order requiring Defendant to cease and desist from further .
discharges, including grading, tilling and/or dozing below the ordinary high water mark of Lake

Huron and to restore the property now damaged to its natural conditions and contours, and that this

restoration be made consistent with a plan approved by Plaintiff.

b. That this Court enter an injunction permanently enjoining Defendant from all

discharges, including but not limited to grading, tilling and/or dozing below the ordinary high water

mark of Lake Huron, or any other water of the United States under Corps of Engineers jurisdiction,

without proper authorization from the Department of the Army.

c. That by the terms of33 U.S.C. §406 and § 1319(d), a civil penalty appropriate to the

Defendant's violations be imposed.

d. That the Plaintiff be granted such other relief as this Court deems just and proper.

Respectfully submitted,

JEFFREY G. COLLINS
United States Attorney

GENEVA S. ALLIDA Y
Assistant U.S. Attorney
211 W. Fort Street
Suite 2001
Detroit, MI 48226-3211
(313) 226-9778

Dated: February 22, 2002 '1-, q 0;-
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~\. UNITED STATES DISTR:ICTCOURT ~)

EASTERN DISTRICT OF MICHIGAN
NORTHERN DMSION ~ ~

r'1(JJ .>. - -M
(/)0 -..J . ..

w-f-- -. (J"
> (':\

UNITED STATES OF AMERICA, -<~~r::;: N r
(/)-' ,

""---,...';'. 0 m--,.." ,.

-f. -1:0" Q) f
Plaintiff, Civil No. -(~o -0 C

RON. DAVID M. LA W~ :a:.
.;I:J <=:)

v. -I r'-..)

~

Defendant.

/

STIPULATION FOR CONSENT JUDGMENT

The United States of America, by Jeffrey G. Collins, United States Attorney, on

behalf of the U.S. Anny Corps of Engineers ("Corps"), and defendant agree

to resolve this matter to their mutual.satisfaction without any admission of liability,

before the taking of testimony or adjudication of any issue of law or fact, and agree to be

bound by this Consent Judgment as follows:

I. Jurisdiction

1. This Court has jurisdiction and venue over the parties and the subject matter of

this action under 28 U.S.C. §§ 1345, 1391, the Clean Water Act (CWA), 33 U.S.C. §

l3l9(b), and the Rivers and Rarbors Act of l899(RHA), 33 U.S.C. §§ 401 ~~.

ll. Ap~licabili!y

2. The provisions of this Consent Judgment shall apply to, and be binding upon,

the parties to this action as well as their officers, agents, servants, employees and

successors.

1 [P
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3. Defendant, owns real property located at -:--- .
.. Michigan.

4. The Corps alleges that on or about September 2000, and/or persons

acting on his behalf conducted, contracted for, supervised and/or otherwise caused

unauthorized discharges of fill material by the tilling, grading or dozing 0 f sand and

sediments below the Federal Ordinary High Water Mark of Lake Huron, without the

benefit of a Department of Army pennit, on or adjacent to the real property located at

Michigan.

5, The Corps alleges that again, sometime on or about June 2001, after receiving

a violation letter from the Corps dated September 14, 2000, conducted, or

caused to be conducted, unauthorized discharges of fill material by tilling, grading or

dozing of sand and sediments below the OHWM of Lake Huron, without the benefit of a

Department of Anny pennit, on or adjacent to the real property located at

, Michigan.

6. The Corps alleges that the above-described discharges of fill material

constitutes the discharge of a pollutant under the CW A, 33 U.S.C. §§ 1362(6) & (12);

that the equipment used to move the fill constitutes a "point source" under 33 U.S.C. §

1362(14); and that the above-described activities perfonned below the OHWM of Lake

Huron and within wetlands adjacent to Lake Huron, occurred within waters of the United

States for purposes of section 404 of the CW A, which prohibits placing dredged or fill

2
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material in the waters of the United States, or their adjacent wetlands, without first

obtaining a Department of the Anny pennit. .
7. The C~Ips further alleges that the above-described activities perfonned below

the OHWM of Lake Huron occurred within navigable waters of the United States for the

purposes of section 10 of the RHA, which prohibits the depositing of material in or

excavating materials from the navigable waters of the United States without obtaining a

Department of the Anny pennit.

8. Notwithstanding the above statuto~ provisions, . did not receive..ttre ~ gJ
~,A ~1!ifed authorizations orpenliits from:-theDepaftrnent of the Anny prior to perfonning

the activities described herein.

IV. Agreement
__0- _o:' ~:,~~~:~:~~

9. This Consent Judgment is entered into by all parties for the purpose of ;'1~

compromising disputed claims and avoiding the expense and risk of further litigation.

10. All parties hereto enter into this Consent Judgment knowingly and

voluntarily, and intending to be bound thereby.

11. agrees to the assessment of a civil penalty in this matter in the

amount of $1 0,000 to be paid in the following manner:

a. $1,000 shall be paid, by a check made payable to the United States of

America, through the Office of the Unit~~s_Attomey for the Eastern District of

Michigan, within fourteen (14) days of entry of this judgment;

3
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b. The remaining $9,000 shall become immediately due and owing to the

" United States of America through the Office of the United States Attorney for the Eastern
~ .
J District of Michigan, only upon any breach by of provisions 12, 13, 14
t

and/or 15 of this Consent Judgment, as set forth below.

12. and his agents, successors and assigns, agree not to perform any

further work within the waters of the United States without first securing the appropriate

---Departmentof Armyauthorizati-on-orperrnit~-c-- --., --"-- -

13. agrees that all vegetation below the OHWM of Lake Huron,

adjacent to the real property located at ,Michigan, shall not

be disturbed, Temoved, cut, mowedo-rotherwisemanipulated in any manner (including

theuse--of -herbicides or other-:vegetatioo-r-eduction/-removal methods) which would

adversely affect or impede the-natural revegetation process of this area, until May 2,

2003. : 14. , agrees to allow the Corps, upon prior notification, and at

reasonable times with proper identification, to enter onto the property located at

Michigan for the purposes of monitoring and measuring

compliance with the terms and conditions of this Consent Judgment.

15. further agrees, that should the real property located at

Michigan be sold before expiration of the one yeax period

described in paragraph 13, above, although not binding on subsequent purchasers that

Mr. shall provide appropriate notice to the subsequent purchasers of the existence

of this Stipulation for Consent Judgment.

4
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16. Each party to this Consent Judgment shall bear its own costs and attorney's .
fees in this action. Should the Court subsequently detennine that violated the

terns or conditions of this Consent Judgment, shall be liable for the costs and

attorney fees incuued by the United States in any action for noncompliance with or

enforcement of this Consent Judgment.

17. Upon entry by the Court, this Consent Judgment shall have the force and

effect of a final judgment. Any modification of this Consent Judgment shall be in

writing, and shall not take effect unless signed by both parties and approved by the Court.

18. All parties agree to exercise their best good faith judgment and effort to
c~,",.,..";,,,~ 0_-

c ~c,,"c~'c

effectuate and promote the spirit of this Consent Judgment, and to prepare and execute all

documents and undertake all actions necessary to effectuate its purpose as rapidly as "~17:::~~:~.-

possible.

19. This Consent Judgment shall constitute a complete and final settlement of all

claims for injunctive relief and civil penalties alleged in the Complaint.

20. Though this case may be closed on the Court's docket, the Court shall retain

jurisdiction for the purpose of enforcing or modifying this Consent Judgment, and for the

purpose of granting any additional relief as the parties or Court deem proper.

;,!" ,-,- -- -
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21. The persons signing this Consent Judgment warrant and represent that they .
possess full authority to bind the persons on whose behalf they are signing to the tenDS of

the settlement.

UNITED STATES OF AMERICA

, ~~

JEFFREY G. COLLINS
United States Attorney Defendant_-
GENEV A S. HALLIDAY Assistant United States Attorney --; ~

. . -""-- ~-
Attorneys for Plamtiff ~
2Il W. FoftStteet~ Suite 2001 =-'"- --'==;=~=~"";"-- '"'--

Detroit, Michigan 48226-3211
~~ ~ ~'--~7'"-".'- - -

Dated: :[..;-f -'oLoO ;;t..::- - ---:---~ ~ Dated: K ~ 11 ,0 ~

6
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UNITED STATES DISTRICT COURT S: ':=.I
EASTERN DISTRICT OF MICHIGAN ~~c;:;.~~ ;=

NORTHERN DIVISION -<~??:E N 1mc">:, 0 ,,--- 0 .
~. Iv-.-t . -I .-. ~

UNITED STATES OF AMERICA, ~:!:g ~ 0
(')
XC -
.~ C)

Plaintiff, -f ~

Case Number: I

v. Honorable David M. Lawson

Defendant. "

/

JUDGMENT

In accordance with the Order Approving Settlement entered on this date,

It is ORDERED AND ADJUDGED that judgment shall enter in favor of the plaintiff and

against the defendants pursuant to the terms specified in the parties' Stipulation for Consent

Judgment, also entered on this date.

United States District Judge

Dated: September 17, 2002

Copies sent to:
Geneva S. Halliday, Esquire
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EASTERN DISTRICT OF MICillGAN r;t)~~ --J -

NORTHERN DIVISION ~~~~- N ,
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-i . -i ::-. cX>

UNITED STATES OF AMERICA, -<xp -0 0
"6° ~
:J:C -Plaintiff, . ~ R>

Case Number:
v. Honorable David M. Lawson

Defendant. "

/

ORDER APPROVING SETTLEMENT

This matter is before the Court at the request of the parties seeking approval of a settlement

agreement which the parties have presented in the form of a "Stipulation for Consent JudgmenL"

This case arises from a claim by the United States that the plaintiff, whose land abuts Lake Huron,

conducted certain activity between the water's edge and the "ordinary high water mark" during the

summers of2000 and 2001 consisting of tilling, grading and dozing of the soil. The plaintiff alleges

that the defendant's activities occurred within the navigable waters of the United States in violation

of the Rivers and Harbors Act of 1899, see 33 V.S.C. § 407.

Counsel for the plaintiff and the defendant have presented a document entitled "Stipulation

for Consent Judgment," which purports to resolve the dispute. The document is not a proposed

judgment within the meaning of Fed. R. Civ. P. 54 or 79(b), but Tather represents a stipulation of the

parties and is signed by representatives of the plaintiff and the defendant himself.

The stipulation provides that the defendant shall pay a civil penalty of$l 0,000, with an initial

payment of $1,000 and the balance to become due only if the defendant breaches his agreement not

-1-
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to disturb the land and vegetation below the ordinary high water mark of Lake Huron. The

stipulation does not purport to define the limits of the area in question except with reference to the .
ordinary high water mark of Lake Huron, which itself is not specified in the stipulation.

A consent judgment is not the judgment of the Court, but rather the agreement of the parties

entered on the record with the approval and sanction of the Court. It is, in effect, a contract

acknowledged in court, intended to bind the parties in the manner of a judgment. Long v. City of

Saginaw, 911 F.2d 1192, 1201 n.5 (6th Cir. 1990). Although a consent judgment represents a

settlement whose reach does not extend beyond the parties to the lawsuit, see Association for

Retarded Citizens of Conn., Inc., v. Thorne, 30 F.3d 367, 370 (2d Cir. 1994), the Court has the

authority, if not the obligation, to examine the settlement to assess its effect on the judicial process

or to safeguard the interests of persons entitled to protection. See Green v. Nevers, III F.3d 1295,

1300-01 (6th Cir. 1997).

In this case, the parties do not attempt to fix boundaries or extend the reach of their

!
: agreement beyond the parties to the lawsuit. Although the agreement references an obligation on

the part of the defendant to notify subsequent purchasers of the property of his promise to the

government, it is not self-executing, does not constitute a covenant running with the land, and will

not bind any successors in interest unless they agree to be bound. The agreement does not purport

to establish the ordinary high water mark itself, and alleged violations of the agreement must be

proven by competent evidence before sanctions may be awarded. The Court concludes, therefore,

that the settlement is for a proper purpose, designed to resolve a dispute between the parties to the

lawsuit only, for the purpose of compromising disputed claims and terminating the litigation in an

economical manner.

-2-
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Accordingly, it is ORDERED that the settlement is approved.

It is further ORDERED that the defendant shall pay to the plaintiff the sum of$1 ,000 within .
fourteen days of service of this order.

It is further ORDERED that upon proof of a breach of the provisions of paragraphs twelve,

thirteen, fourteen or fifteen of the Stipulation for Consent Judgment, the defendant shall be liable

for up to $9,000 plus reasonable costs and attorney fees.

It is further ORDERED that the complaint heretofore filed is DISMISSED with prejudice.

It is further ORDERED that either party may apply to this Court within one year to reopen

this matter for the purpose of enforcing the terms of this settlement agreement.

... -- ~ <""_.~'~ _--':-'=.~::~7~::;=~

United States District Judge

Dated: September 17, 2002

Copies sent to:

Geneva S. Halliday, Esquire
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United St~\;~S ?istrict. C~rt 8
Eastern District of Michigan ~~~I~~~

Summons in a Civil Action and Retum of Service Formfv'AGIST~.TE JUDGE BINDER .

DAViD rv1. LAWSON 02- j 0 , Lf 9
Case Number and Judge Assignment (to be supplied by the COlxt)

Plaintiff name(s): Defendant name(s):

UNITED STATES OF AMERICA vs. MARION L~ KINCAID TRUST and
MARION L. KINCAID TRUSTEE

Plaintiff's attomey, address and telephone: Name and address of defendant being served:

Geneva S. Halliday. (P28140)
Assistant U.S. Attorney Marion L. Kincaid. trustee of the
211 W. Fort Street Marion L. Kincaid Trust
Suite 2001 7688 Port Austin Road
Detroit. MI 48226-3211 Pigeon MI 48755-9640(313) 226-9778 .

To the defendant:

This summons is notification that YOU ARE BEING SUED by the above named plaintiff(s).

1. You are required to serve upon the plaintiffs attom~y. name and address above, an answer to the
complaint within 20 days after receiving this summons, or take other actions that are permitted by

the Federal Rules of Civil Procedure.

2. You must file the original and one copy of your answer within the time limits specified above with the
Clerk of Court.

3. Failure to answer or take other action permitted by the Federal Rules of Civil Procedure may result in
the issuance of a judgment by default against you for the relief demanded in the complaint.

David J. Weaver
Clerk of the Court

By: O/f].{/\-_J MAY 28 ZO02
-

Deputy Clerk Date of issuance

INT-0131-MIE-REV. 12/9306/99 PAGE 1 OF 2
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF-MICHIGAN ~

NORTHERN DIVISION

.

UNITED STATES OF AMERICA,
Plaintiff, Cia: - 1 0 1 4 9

DAVID M. LAWSON
vs.

MAGISTRATE
MARIONL. KINCAID TRUST and JUDGE BINDER
MARION L. KINCAID TRUSTEE,

,
D fi d r,-,. I-,

e en ants. :::. ~/; ~::c~/ ':- .., ~~ ":-,

.:- ,- :-:;; j 3
, I' :::-, -< .-~-

:-::.~..-=. N ',~"- ' 'j , . - --- '-'V I

COMPLAINT : ~~: ;'.,-1-- - -: » 6' j

The United States of America, by Jeffrey G. Collins, United States Attorfieyand Uene~.

N
Halliday, Assistant United States Attorney, on behalf of the U.S. Army Corps of Engineers, mak~~

the following claims against Defendants:

1. This Court has jurisdiction over Defendants and the subject matter of this action

pursuant to 28 U.S.C. §1331 and §1345; and Section 10 of the Rivers and Harbors Act of 1899,33 '

U.S.C. §401 ~.

2. Lake Huron, in Huron County, Michigan, is a navigable water of the United States

as that term is defined in the Rivers and Harbors Act of 1899 and is a water of the United States as

that term is defined by the Clean Water Act.

3. That Defendant, Marion L. Kincaid Trust, is the owner of real property located at

7688 Port Austin Road, Pigeon, in Huron County, Michigan, and with the jurisdiction of this Court.

Marion L. Kincaid is trustee of the Marion L. Kincaid Revocable Trust.

,

~,
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4. That on or about May 18,2001, the Marion L. Kincaid Trust, through its Trustee,

Marion L. Kincaid, without the required Department of Army authorization or permit, conducted,

or caused to be conducted unauthorized discharges of fill material by the tilling, grading or dozing .
or of sand and sediments below the ordinary high water mark of Lake Huron, adjacent to the property

located at 7688 Port Austin Road, Pigeon, Michigan.

5. That on June 14,2001, the U.S. Army Corps of Engineers, issued a violation letter

to the Marion L. Kincaid Trust informing it that such unauthorized work was in violation of Federal

statutes. Defendant was advised to cease and desist all unauthorized beach grading operations.

6. On August 13, 2001, a follow up letter was sent to Defendants more fully explaining

the Corps of Engineers jurisdiction.

7. That on or about August 14,2001, the Marion L. Kincaid Trust, again without the

required Department of Army authorization, conducted, or caused to be conducted, unauthorized

discharges of fill material by tilling, grading or dozing sand and sediments below the ordinary high

water mark of Lake Huron, adjacent to the property located at 7688 Port Austin Road, Pigeon,

Michigan

8. The actions of Defendants, the Marion L. Kincaid Trust and Marion L. Kincaid -

Trustee, in conducting or causing to be conducted such discharges of fill by the tilling, grading or

dozing of sand and sediments below the ordinary high water mark of Lake Huron were willful and

have taken place without the authorization of the Secretary of the Army, acting through the Chief

of Engineers, and were in violation of33 U.S.C. §406, §1311, §1319, and §1344.

~~
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9. That under the tenns of the Rivers and Harbors Act of 1899,33 U.S.C. §406, the

Defendants are liable to the United States for a civil penalty of up to $2,500 and under thetenns of

.
the Clean Water Act, 33 U.S.C. §1319(c)(I), for a penalty of up to $25,000 per day, the exact

number of days being presently unknown to the United States.

10. No previous application has been made by or on behalf of the United States for the

relief sought by this action.

WHEREFORE, the United States prays:

a. That this Court enter an Order requiring Defendants to cease and desist from further

discharges, including grading, tilling and/or dozing below the ordinary high water mark of Lake

Huron and to restore the property now damaged to its natural conditions and contours, and that this

restoration be made consistent with a plan approved by Plaintiff.

b. That this Court enter an injunction pennanently enjoining Defendants from all

discharges, including but not limited to grading, tilling and/or dozing below the ordinary high water

mark of Lake Huron, or any other water of the United States under Corps of Engineers jurisdiction,

without proper authorization from the Department of the Army.

c. That by the tenns of33 U.S.C. §406 and §1319(d), a civil penalty appropriate to the -
Defendants' violations be imposed.

3
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d. That the Plaintiff be granted such other relief as this Court deems just and proper.

Respectfully submitted,

JEFFREY G. COLLINS .
United States Attorney

L'
GENEVA S. HALLID 140)
Assistant U.S. Atto
211 W. Fort Street
Suite 2001
Detroit, MI 48226-3211
(313) 226-9778

Dated: May ¥' 2002 -
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~ In the

r Supreme Court of "'"'

, the United States

BORDEN RANCH PARTNERSHIP;
ANGELO K. TSAKOPOULOS, Petitioners,

v.

UNITED STATES ARMY CORPS OF ENGINEERS; UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY, Respondents.

On Writ of Certiorari
to the United States Court of Appeals

for the Ninth Circuit

BRIEF AMICUS CURIAE OF
SAVE OUR SHORELINE

IN SUPPORT OF PETITIONERS

David L. Powers Nancie G. Marzulla
Smith, Martin, Powers Counsel of Record
& Knier, P.C. Roger J. Marzulla
900 Washington Ave. Brenda D. Colella
P.O. Box 219 Marzulla & Marzulla
Bay City, MI 48707 1350 Connecticut Ave., N.W., (989) 892-3924

Suite 410
Washington, DC 20036
202-822-6770

Counsel for Amicus Curiae
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QUESTION PRESENTED

Amicus curiae will address the following question:

Whether deep plowing ranchland to plant deep-rooted crops

constitutes the "addition" of a "pollutant" (the plowed soil)

from a "point source" (the plow) so as to fall within the

regulation of Section 404 of the Clean Water Act?

i,\~
i

~i",
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Amicus curiae submits this brief supporting
petitioners; 1 both parties have consented to its filing. See

Rule 37.3.

INTEREST OF AMICUS CURIAE

Amicus Curiae, Save Our Shoreline, Inc. ("SOS"), is

a Michigan non-profit membership corporation, comprised of

over I ,300 Saginaw Bay residents who own a house or live

along the shoreline of Lake Huron. SOS' s members have a

direct and substantial interest in this Court's decision

regarding the U.S. Army Corps of Engineer's ("Corps")

authority to regulate "incidental fallback" and other

historically lawful activities under Section 404 of the Clean

Water Act. Members of SOS engage in routine beach

maintenance activities to maintain clean and safe beaches.

Members have historically used a variety of hand

tools such as rakes, shovels, and hoes as well as horse-drawn

implements and mechanized equipment such as small tractors

or golf carts to gather debris, smooth sand, and to eliminate

mosquito-infested, stagnant water and nuisance vegetation.

This normal beach maintenance results in incidental fallback

on the shoreline of their properties and not in the waters of

Lake Huron. Nevertheless, the Corps contends that shoreline

I No counsel for either party authored this brief amicus curiae, either in
whole or in part. Furthennore, no persons other than amicus curiae
contributed fInancially to the preparation of this brief.
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property owners' beach maintenance activities are unlawful

without a Section 404 permit.

For over a century, the residents in Saginaw Bay have

enjoyed unfettered maintenance of their beachfronts. Then in

1988, a dramatic change to the Saginaw Bay began due to the

introduction of non-native zebra mussels. These rlipidly

multiplying mussels profoundly changed the ecology of

Saginaw Bay, causing rapid plant growth and increased

biological activity and decaying organic matter which

ultimately gathers along the shoreline. Zebra mussels and

substantial sewage and increased phosphate run-off into the

Saginaw Bay have caused significant growth of vegetation

near the shoreline and on the beaches themselves. Zebra

mussels in high density also enhance the solubilization of

phosphorus that causes noxious blue-green algae. See

William F. James et al., Enhanced Phosphorous Recycling by

Zebra Mussels at High Density Levels in Relation to Food

Supply (Water Quality Technical Notes Collection, U.S.

Army Engineer Research & Development Center (ERDC

WQTN PD-09» (May 2001), available in (visited August 21,

2002) <http://www.wes.army.mil/el/elpubs/wqtncont.html>.

As the ultimate insult, zebra mussels die, leaving behind

many thousands of sharp-edged, dead shells on the beaches.

2



Thus, the SOS homeowners, who for over a century

have enjoyed and maintained beautiful sugar sand beaches,

now own what the Corps calls "wetland." The Corps has

launched an enforcement initiative against these SOS

beachfront owners, and has filed three enforcement actions

against individual homeowners, demanding that they cease

and desist from all normal, routine beach maintenance. See

United States v. Stuart, No. 02-10054 (E.D. Mich. Feb. 27,

2002); United States v. Groya, No. 02-10079 (E.D. Mich.

Mar. 25, 2002); United States v. Kincaid, No. 02-10149

(E.D. Mich. May 28, 2002). How this Court defines the

reach of the Clean Water Act may well determine the fate of

the Saginaw Bay's public and private beaches and whether

their historical beauty may be restored and maintained or

whether they will be forced to stay overgrown with noxious

weeds and other vegetation and covered with accumulated

trash, debris and other organic matter (that breeds pests and

rodents, often carrying diseases).

STATEMENT OF THE CASE

1. This case involves the right of Petitioners, Borden

Ranch Partnership, and the title owner of Borden Ranch,

Angelo Tsakopoulos, a farmer, rancher, and real estate

developer, to "deeply plow" a privately owned 8,400 acre

ranch near Lodi, California. Petitioners' Appendix ("Pet.

3
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App.") 2-3. Portions of that ranch are classified as wetland

by the Corps. Id. In this case, petitioner, Mr. Tsakopoulos,

sought to convert his cattle ranch and crop land into

vineyards and orchards; these proposed uses are consistent

with the agricultural zoning of the property. Id. Since

vineyards require deep roots, Mr. Tsakopoulos commenced

deep plowing, which uses long metal prongs to penetrate

several layers of soil. Id.

Mr. Tsakopoulos began deep plowing in the fall of

1993, and was granted an after-the-fact permit in the spring

of 1994 after he was informed that he needed a wetland

permit under Section 404 of the Clean Water Act to plow

certain areas of his ranch. Pet App. 3; see also Pet. App. 72,

74, 77-78; Borden Ranch Partnership v. United States Army

Corps of Engineers, 261 F.3d 810, 812 (9th Cir. 2001). He

also agreed to mitigate for the wetland that he had disturbed

without a permit. Pet. App. 3; see also Borden Ranch, 261

F.3d at 812.

In the spring of 1995, respondents issued Mr.

Tsakopoulos a cease and desist order because he had engaged

in deep plowing in wetland without a permit. Pet. App. 3; see

also Borden Ranch, 261 F.3d at 813. Thereafter, from July

to November 1995, in order to avoid further deep plowing, he

plowed with the shank raised as high as possible, as
c
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authorized by the Corps. Pet. App. 3. Respondents,

nevertheless, later contended that this plowing was also deep

plowing, and respondents issued another cease and desist

order to Mr. Tsakopoulos in November of 1995. Id.; see a/so

Borden Ranch, 261 F.3d at 813. In May of 1996, Mr.

Tsakopoulos attempted to settle the matter with the Corps by

dedicating a 1418-acre seasonal wetlands preserve (with

1368 contiguous acres) in the heart of the Borden Ranch to

be managed by the Corps in perpetuity. Pet. App. 3-4; see

a/so Borden Ranch, 261 F.3d at 813.

The Corps and EP A officials provided guidance for

1996 plowing on Borden Ranch in September of 1996,

reconfirming that Mr. Tsakopoulos, without a permit, could

deep plow uplands and cross the narrow, dry and widely

dispersed drainages with the plow shank raised at its highest

point. Pet. App. 3-4. Then, in April 1997 , the EP A, ignoring

the guidance given in September of 1996, issued Mr.

Tsakopoulos yet another cease and desist order, requiring

him to stop all activity involving "machinery crossing

drainages" on the ranch. Pet. App. 4; see a/so Borden Ranch,

261 F.3d at 813.

Petitioners filed suit in federal district court in May

1997, challenging the authority of the Corps and EP A to

require that they obtain a permit for deeply plowing wetland.

5
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Pet. App. 4; see a/so Borden Ranch, 261 F.3d at 813. The

government filed a counterclaim for injunctive relief and

civil penalties. Id.; see a/so Borden Ranch, 261 F.3d at 813.

The district court granted summary judgment in favor of the

government, holding that the Corps could require a permit for

deep plowing in jurisdictional waters. Pet. App. 28-56. After

a bench trial, the district court held that petitioners had

engaged in deep plowing without a permit, and petitioners

were fined $1.5 million in civil penalties. Pet. App. 5, 67-

121. The district court held that petitioners had committed

358 separate Clean Water Act violations by plowing an

aggregate of approximately two acres of widely dispersed

intermittent linear drainages and a vernal pool. Id.

2. On appeal, the Ninth Circuit Court of Appeals

upheld the district court's decision that the type of deep

plowing engaged in by the petitioners is subject to federal

regulation under Section 404 of the Clean Water Act? Pet.

App. 6-8; Borden Ranch, 261 F.3d at 815-16. The court

below rejected petitioners' argument that the deep plowing

was exempt under the normal farming and ranching activities

2 The court below, however, reversed the district court's decision as to the

vernal pool located on the petitioners' property, after the government
conceded that that the case of Solid Waste Agency of North Cook County
v. United States Army Corps of Engineers, 531 U.S. 159 (2001), now
precludes Corps' authority over such pools. Borden Ranch, 261 F .3d at
816.
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exemption under the Clean Water Act, holding that the

plowing constituted a new use of the ranch. Pet. App. 9-10;

Borden Ranch, 261 F.3d at 815-16.

Petitioners argued to the Ninth Circuit court that deep

plowing simply churns up the soil t~at is already there,

placing it back basically where it came from, and thus, was

only incidental fallback, not subject to Section 404

regulation, citing National Mining Association v. United

States Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir.

1998). Pet. App. 6-8; Borden Ranch, 261 F.3d at 814.

The court below rejected that argument, too, holding

that deep plowing should require a permit because "activities

that destroy the ecology of a wetland are not immune from

the Clean Water Act merely because they do not involve the

introduction of material brought in from somewhere else."

Pet. App. 7-8; Borden Ranch, 261 F.3d at 814-15. The court

below distinguished the decision of the D.C. Circuit Court of

Appeals in National Mining Association v. United States

Army Corps of Engineers, 145 F.3d 1399 (D.C. Cir. 1998),

which held that "incidental fallback" is not a redeposit

subject to regulation under the Clean Water Act. The Ninth

Circuit stated that, "[h]ere, the deep ripping does not involve

mere incidental fallback, but constitutes environmental

7



damage sufficient to constitute a regulable redeposit." Pet.

App. 8 n.2; Borden Ranch, 261 F.3d at 815 n.2.

In dissent, Judge Gould observed that "[ f]anners have

been altering and transforming their crop land from the

beginning of our nation, and indeed in colonial times." Pet.

App. 18; Borden Ranch, 261 F.3d at 819 (Gould,!.

dissenting). Looking at the Clean Water Act, he saw nothing

that prohibited deep plowing, which is a traditional fanning

activity. Pet. App. 18-22; Borden Ranch, 261 F.3d at 819-21.

Judge Gould further concluded that since there was no

significant removal or addition of material to the site, the

Clean Water Act's prohibition on the addition of a pollutant

into the nation's waters did not apply. Id. He flatly rejected

the majority's decision holding that mere ecological

disturbance of a wetland violated the Clean Water Act: "The

ground is plowed and transformed. It is true that the

hydrological regime is modified, but Congress spoke in terms

of discharge or addition of pollutants, not in terms of change

of the hydrological nature of the soil." Pet. App. 19; Borden

Ranch, 261 F .3d at 820. The dissent, thus, concluded that

"[i]f Congress intends to prohibit so natural a fann activity as

plowing, and even the deep plowing that occurred here,

Congress can and should be explicit." Id.

8



,, SUMMARY OF ARGUMENT

In the Federal Water Pollution Control Act,

commonly known as the Clean Water Act, Congress

prohibited the discharge of a pollutant into the nation's

waters, without a peffilit from the Corps. See 33 V.S.C. §

1311(a) (1995 & Supp. 2002); 33 V.S.C. § 1344(a),(d) (1987

& Supp. 2002). The nation's waters have been interpreted to

include wetlands adjacent to navigable waters. See United

States v. Riverside Bayview Homes, Inc., 474 V.S. 121, 129

(1985) ("The regulation extends the Corps' authority under §

404 to all wetlands adjacent to navigable or interstate waters

and their tributaries."). The Clean Water Act defines

discharge as "any addition of any pollutant to navigable

waters from any point source." 33 V.S.C. § 1362(12) (2000

& Supp. 2002). A point source is "any discernible, confined

and discrete conveyance, including but not limited to any

pipe, ditch, channel, tunnel, conduit, well, discrete fissure,

container, rolling stock, concentrated animal feeding

operation, or vessel or other floating craft, from which

pollutants are or may be discharged." 33 V.S.C. § 1362(14).

A pollutant is defined as "dredged spoil, ... biological

materials, . . . rock, sand, [and] cellar dirt." 33 V.S.C. §

1362(6).
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The court below redefined the prohibited act to be not

the discharge of a pollutant, but the destruction of the

ecology:

These cases recognize that activities that
destroy the ecology of a wetland are not
immune from the Clean Water Act merely
because they do not involve the introduction
of material brought in from somewhere else.
In this case, the Corps alleges that
Tsakopoulos has essentially poked a hole in
the bottom of protected wetlands. That is, by
ripping up the bottom layer of soil, the water
that was trapped can now drain out. While it is
true, that in so doing, no new material has
been "added," a "pollutant" has certainly been
"added." Prior to the deep ripping, the
protective layer of soil was intact, holding the
wetland in place. Afterwards, that soil was
wrenched up, moved around, and redeposited
somewhere else. We can see no meaningful
distinction between this activity and the
activities at issue in Rybachek and Deaton.
We therefore conclude that deep ripping,
when undertaken in the context at issue here,
can constitute a discharge of a pollutant under
the Clean Water Act.

Pet. App. 7-8; Borden Ranch, 261 F.3d at 814-15.

The danger of adopting this new definition of the

Clean Water Act's prohibition is that it would make illegal

all manner of activities that the Corps itself has said are

beyond the reach of the Clean Water Act. For example,
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mowing grass or cutting down trees, removing animal

communities, adding plants (whether farming or

landscaping), all change the ecology, which is defined as the

"branch of biology that deals with the relations between

living organisms and their environment." WEBSTER'S NEW

TWENnETH CENTURY UNABRIDGED DICTIONARY 574 (2d ed.

1966). Yet, as the Corps itself has recognized, the Corps's

Clean Water Act regulations do not require a permit for any

of these actions, even though they may destroy the ecology

of the wetland:

[A ]ctivities that would generally not be
regulated include discing, harrowing, and
harvesting were soil is stirred, cut or turned
over to prepare for planting of crops. These
activities involve only minor redistribution of
soil, rock, sand, and other surface materials.
The use of K-G blades and other forms of
vegetation cutting such as bush hogging or
mowing that cut vegetation above the soil line
do not involve a discharge of dredged
material. . . . [T]he use of equipment to cut
trees above the roots that does not disturb the
root system would not involve a discharge. . . .
[A]lthough significant adverse environmental
effects can result from activities undertaken
using mechanized earth-moving equipment,
the jurisdictional basis is the presence of
regulable discharges.

11
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Further Revisions to the Clean Water Act Regulatory

Definition of "Discharge of Dredged Material," Final Rule,

66 Fed. Reg. 4550,4554-55,4557 (2001).

While the Corps, by its actions, has spoken to the

contrary, the regulations also do not prohibit routine beach

maintenance activities such as raking and smoothing of

surface beach sand, removal of vegetation and debris, and

other general maintenance activities designed only to insure a

clean and healthy beach. Such activities should not require a

Section 404 permit because they result only in "minor

redistributions of soil, rock, sand, and other surface

materials." 66 Fed. Reg. at 4554.

Accordingly, Amicus Curiae SOS urges this Court to

hold that Congress, in prohibiting the discharge of a pollutant

without a permit, does not prohibit other acts (including

routine beach maintenance), as the Corps and EP A

themselves have said. If Congress wishes to expand the

Clean Water Act to encompass destruction of the ecology of

a wetland, it should do so. See Corey Burnham, Note, The

Tulloch Rule: Its Rise, Demise & Resurrection, 33 CONN. L.

REv. 1349 (2001) ("Whatever approach ultimately is taken,

the long echoed calls to amend the Clean Water Act must

continue until they are heard.").

12
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ARGUMENT

ADOPTION OF THE COURT BELOW'S NEW
DEFINITION OF THE CLEAN WATER ACT'S
PROHIBITION WOULD MAKE ILLEGAL ALL
MANNER OF ACTIVITIES, INCLUDING THOSE
THAT RESULT ONLY IN INCIDENTAL FALLBACK,
WHICH THE CORPS ITSELF HAS SAID ~
BEYOND THE REACH OF THE CLEAN WATER
ACT.

The court below adopted an interpretation of the

Clean Water Act that leaps over the "discharge," "point

source," and "pollutant" prohibition created by Congress, and

substituted a "disrupts the ecology" standard that has no basis

in the text or history of the statute.

As the dissent in the court below stated, "Congress

spoke in terms of discharge or addition of pollutants, not in

terms of change of the hydrological nature of the soil." Pet.

App. 19; Borden Ranch, 261 F.3d at 820. Section 301(a) of

the Clean Water Act prohibits only the discharge of a

pollutant without a permit. 33 ~.S.C. § 1311(a) (1995 &

Supp. 2002). The "discharge of a pollutant" is defined as

"any addition of any pollutant to navigable waters from any

point source." 33 U.S.C. § 1362(12)(A) (2000 & Supp.

2002).
Although this Court has held that the Clean Water

Act gives the Corps authority to regulate navigable waters in

13
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addition to non-navigable waters, such as wetlands (see

United States v. Riverside Bayview Homes, Inc., 474 U.S.

121 (1985)), Congress has not expanded the Corps's

authority to regulate acts that do not involve the discharge or

addition of a "pollutant" into those waters. See, e.g.,

National Wildlife Federation v. Consumers Power Co., 862

F.2d 580,585-86 (6th Cir. 1988) ("Just as in Gorsuch the

release of storage dam water low in dissolved oxygen, and

containing heat, dissolved minerals and nutrients, and

sediment did not constitute an addition of a pollutant to

navigable waters, so in the instant case the release of turbine

generating water containing entrained fish does not constitute

the addition of any pollutant to navigable waters. . . . For the

Ludington facility, the fish, both dead and alive, always

remain within the waters of the United States, and hence

cannot be added."); Greenfield Mills, Inc. v. O'Bannon, 189

F. Supp.2d 893, 907 n.14 (N.D. Ind. 2002) ("[I]t appears

clear to the court that a discharge that results from

maintenance, which is what occurred here, would fall

squarely within the mainte.nance exception."); Froebel v.

Meyer, 13 F. Supp.2d 843 (E.D. Wis. 1998) (holding

redeposit of sediment during removal of dam was not

discharge of dredged material subject to Clean Water Act).

14
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In 1993, the District Court for the District of

Columbia invalidated a 1993 Corps regulation purporting to

extend the Corps's jurisdiction to include activities which,

although they do not add a pollutant, result in "incidental

fallback" of soil to essentially the place from which it was

taken (the "Tulloch Rule,,).3 American Mining Congress v.

United States Army Corps of Engineers, 951 F. Supp. 267

(D.D.C. 1997), aff'dsub nom., NationalMiningAss'n v.

United States Army Corps of Engineers, 145 F.3d 1399 (D.C.

Cir. 1998). There the court said:

The Court concludes that neither § 301 nor §
404 covers incidental fallback. . . . . In
common dredging practices, excavation is
followed by the disposal of dredged material
at another location. Thus, Congress
understood the "discharge of dredged
material" to involve the moving of material
from one place to another. . . . Incidental
fallback associated with excavation or
landclearing does not add material or move it
from one location to another; some material
simply falls back in the same general location
from which most of it was removed.
Congress' use of the term "specified disposal
sites" underscores this reading as it conveys
Congress' understanding that discharges
would result in the relocation of material from

3 Because this regulation was promulgated in response to the case, North

Carolina Wildlife Federation v. Tulloch, No. C90-713-CIV-5-BO (E.D.
N.C.1992), it become known as the "Tulloch Rule."
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one site to another. . . . The Court finds that
the Tulloch rule exceeds the scope of the
agencies' statutory authority and, accordingly,
declares it invalid and sets it aside.

[d. at 272-74, 278.

The D.C. Circuit and other federal courts have

affinned the rule in American Mining Congress, holding that

replacement of soil in essentially the same place from which

it came is not the "addition of a pollutant" as defined by

Congress. See National Mining Ass 'n v. United States Army

Corps of Engineers, 145 F.3d 1399 (D.C. Cir. 1998) ("We

agree with the plaintiffs, and with the district court, that the

straightforward statutory term 'addition' cannot reasonably

be said to encompass the situation in which material is

removed from the waters of the United States and a small

portion of it happens to fall back. Because incidental fallback

represents a net withdrawal, not an addition, of material, it

cannot be a discharge."); see also United States v. Bay-

Houston Towing Co., 33 F. Supp.2d 596, 605 (E.D. Mich.

1999) ("Unlike incidental fallback, these activities involve

purposeful relocation. . . . Bay-Houston removes materials

from the bog and, after a varying period of time, deliberately

redeposits the materials in other locations within the bog at

varying distances.").
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Following the invalidation of the Tulloch Rule, both

the Corps and the EP A have interpreted the Clean Water Act

to exclude incidental fallback resulting from activities

occurring in wetlands, defining those excluded activities as

"any addition of dredged material into, including redeposit of

dredged material other than incidental fallback within, the

waters of the United States." 33 C.F.R. § 323.2(d)(1) (2002);

see a/so 40 C.F.R. § 232.2(1)(iii) (2002); see a/so Further

Revisions to the Clean Water Act Regulatory Definition of

"Discharge of Dredged Material," Final Rule, 66 Fed. Reg.

4550,4552 (2001).4 The Corps defines "incidental fallback"

as the:

redeposit of small volumes of dredged
material that is incidental to excavation
activity in waters of the United States when
such material falls back to substantially the
same place as the initial removal. Examples of
incidental fallback include soil that is
disturbed when dirt is shoveled and the back-
spill that comes off a bucket when such small
volume of soil or dirt falls into substantially
the same place from which it was initially
removed.

33 C.F.R. § 323.2(d)(2)(ii); see a/so 40 C.F.R. § 232.2(2)(ii).

4 The Corps and EP A made their fIrst major revision to the invalidated
Tulloch Rule on May 10, 1999. See Revisions to the Clean Water Act
Regulatory DefInition of "Discharge of Dredged Material," Final Rule,
64 Fed. Reg. 25,120 (1999).
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The Corps and EP A further explain their

interpretation of the limits placed upon their jurisdiction by

Congress: "[A]lthough significant adverse environmental

e effects can result from activities undertaken using
~ mechanized earth-moving equipment, the jurisdictional basis

is the presence of regulable discharges" and "the transport of

dredged material downstream or the release of previously

bound-up or sequestered pollutants (which are in and part of

the dredged material) may constitute a discharge, not by

virtue of associated environmental impacts, but by virtue of

being added to a new location in waters of the U.S." 66 Fed.

Reg. at 4557. The Corps and EP A went even further in the

preamble to the current final rule, rejecting a commenter's

argument that regulatory authority should be based on the

"environmental effects" of an activity:

We agree that the evidence presented points to
the harmful environmental effects that can be
associated with redeposits of dredged material
incidental to excavation activity within a
particular water of the United States, even
those redeposits occurring in close proximity
[to] the point of initial removal. To the extent
commenters believe that we should determine
the scope of our jurisdiction based on such
environmental effects, however, we decline to
do so. As stated previously, today's rule does
not adopt an effect-based test to determining
whether a redeposit is regulated, but instead

18
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defines jurisdiction based on the definition of
"discharge of a pollutant" in the Act and
relevant caselaw. We have chosen to define
our jurisdiction based not on the effects of the
discharge, but on its physical characteristics-
i.e., whether the amount and location of the
redeposit renders it incidental fallback or a
regulated discharge.

66 Fed. Reg. at 4564. Rejecting the "disruption of the

ecology" interpretation adopted by the court below, the

Corps and EP A have thus reaffirnled the Congressional

limitation of their regulatory jurisdiction to include only

addition of a pollutant to the nation's waters, stating that the

"presence of a 'di~charge' of dredged or fill material into

waters of the U.S. is a prerequisite to jurisdiction under

section 404." 66 Fed. Reg. at 4557.

Thus, the Corps and the EP A regulations specifically

exclude routine activities that would appear to include the

kind of deep plowing engaged in by petitioners and, most

certainly, would exclude the routine beach maintenance

activities engaged in by the SOS homeowners: "The ternl

discharge of dredged material does not include the following

. . . incidental fallback." 33 C.F.R. § 323.2(d)(3)(iii); 40

C.F .R. § 232.2(3)(iii). Importantly, and also contrary to the

decision by the court below in this case, nothing in this rule

19
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purports to expand the Corps's jurisdiction over activities

that harm a wetland ecology or damage the environment.

Furthermore, the court below must defer to an agency

interpretation that is reasonable and consistent with the intent

of Congress. See United States v. Riverside Bayview Homes,

Inc., 474 U.S. 121, 131 (1985) ("An agency's construction of

a statute it is charged with enforcing is entitled to deference

if it is reasonable and not in conflict with the expressed intent

of Congress.") (citations omitted).

Despite the clear limits of Clean Water Act regulatory

jurisdiction delineated by Congress, and endorsed by the

regulatory agencie.s themselves, the Department of Justice

has boldly sought to expand Clean Water Act jurisdiction by

prosecuting landowners whose actions disrupt the ecology

without adding a pollutant to the wetland. For example, in

the Saginaw Bay area of Lake Huron, Michigan, where SOS

members reside, the Corps has launched an enforcement

initiative against lake front homeowners designed to deter

homeowners from engaging in the kinds of routine

beachfront maintenance activities that they have been

performing for over a century. These activities include

raking and beach smoothing activities that would appear to

be within the Corps's definition of incidental fallback, and

thus outside the reach of Corps's jurisdiction. See 33 C.F.R.

20
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§ 323.2(d)(2)(ii). This enforcement initiative brought under

essentially the same provisions at issue in this case, Sections

301(a) and 404 of the Clean Water Act, consists of three

separate enforcement actions brought against beachfront

homeowners, two of which resulted in the entry of consent

decrees, and one that is being challenged by homeowners, the

Kincaids. See Draft Consent Judgment at ~~ 12, 13, United

States v. Stuart, No. 02-10054 (E.D. Mich. Feb. 27, 2002)

(imposing civil penalty of$10,000 and enjoining property

owner from performing, without a Corps permit, beach

maintenance activities, including those that would "adversely

affect or impede the natural vegetation process of this area");

Compl., United States v. Groya, No. 02-10079 (E.D. Mich.

Mar. 25,2002) (involving similar consent decree where

property owner found to be in violation of the Clean Water

Act for routine beach maintenance activities such as the

"tilling" and "grading" of sand).

In United States v. Kincaid, No. 02-10149 (E.D.

Mich. May 28, 2002), the Corps filed an enforcement action

against the Kincaids, elderly homeowners who use a tractor

to rake and smooth sand that accumulates on their beach in

severe weather and throughout the winter. Typically, over

the winter, winds blowing across Lake Huron causes sand to

accumulate along bulkheads and temporary snow fences.

21
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The Corps alleges in its enforcement action against the

Kincaids that they have "conduct[ ed] or caus[ ed] to be

conducted such discharges of fill by the tilling, grading or

dozing of sand and sediments" in violation of the Clean

Water Act. For these alleged violations the Corps seeks "a

penalty of up to $25,000 per day, the exact number of days

being presently unknown to the United States." Compl. at ~~

4,8,9, United States v. Kincaid, No. 02-10149 (E.D. Mich.

May 28, 2002).

The outcome of the present case will determine

whether amici and thousands of other landowners across the

nation may be held liable for penalties of up to $25,000 per

day for ordinary grooming, cleaning, raking, landscaping,

and a panoply of similar activities which disrupt (and

generally improve) natural conditions, but do not discharge a

pollutant into waters of the United States. Furthermore, this

case may determine whether shoreline property owners can

maintain their historically pristine, white sand beaches (see

Ex. 1), or live with a shoreline marred by noxious weeds (see

Ex. 2), decaying organic matter and stagnant pools of water,

all of which attract pests and rodents.

If the Clean Water Act were to apply to beaches, such

a ruling would have a severe negative impact on our nation's

most important industry: tourism. See James R. Houston, The

22
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Economic Value of Beaches, 2002 Update (U.S. Army

Engineer Research & Development Center) (2002), available

in (visited August 21,2002) <http://www.virginiashore

andbeach.comlvalu.htm> ("'Without a paradigm shift in

attitudes toward the economic significance of travel and

tourism and necessary infrastructure investment t9 maintain

and restore beaches, the U.S. will relinquish a dominant

worldwide lead in its most important industry."') (citation

omitted). Each year, approximately 180 million Americans

make 2 billion visits to ocean, gulf, and inland beaches.ld.

(citing Clean Beaches Council, The Blue Wave Campaign,

Protecting a Precious Resource at Risk (2001». In 1992,

beaches contributed about $170 billion annually to the

economy. ld. (citing U.S. Travel and Tourism

Administration, World Tourism at the Millennium (U.S.

Department of Commerce 1993».

Accordingly, amicus curiae urges this Court to reject

this expansive assertion of the Corps's jurisdiction over

activities not reached by the plain language of the Clean

Water Act or the current Corps and EP A regulations. See

Solid Waste Agency of North Cook County v. United States

Army Corps of Engineers, 531 U.S. 159, 172 (2001) ("Where

an administrative interpretation of a statute invokes the outer

limits of Congress' power, we expect a clear indication that

23
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Congress intended that result."); see also Borden Ranch, 261

F.3d at 819 (Gould, J. dissenting) ("The policy decision

involved here should be made by Congress. . . The

alternatives are an agency power too unbounded or judicial

law-making, which is worse.").

CONCLUSION

The judgment of the court below should be reversed.

Respectfully submitted,

Nancie G. Marzulla
Counsel of Record
Roger J. Marzulla
Brenda D. Colella
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Portions of Borden Ranch oral argument transcript relevant to SOS:

2 QUESTION: What about the raking the beach?
You

3 know, there are people here worried about what you're

4 going to do next and say they can't rake the beach in

5 front of their house on the shore of the lake. What
about

6 that?

7 MR. MINEAR: The answer again is found in
the

~

8 agency's regulations which make clear that de minimis

9 disturbances simply do not rise to the level of a

10 violation.

11 QUESTION: Well, I mean, but they're saying
we

12 go out every morning. We like a neat beach and we --

we

13 rake it. And I don't know. Are you going to say
that's

14 de minimis or not? They like to rake their beach.
They

15 -- they see a lot of muck washed up from the lake. So

16 they go out there and they -- they go rake the beach,
and

17 they throwaway all the muck. It might be like an oil

18 spill. I don't know. It could be terrible. They
clean

19 up the beach, and they say on your definitions what
you're

20 going to do is you're going to subject them to permits

21 every time they want to stop -- clean up some

22 environmental disaster.

23 MR. MINEAR: I think, Your Honor, the
question



,

24 is have they been subjected to that type of -- of

25 regulation, and the answer is no.

45

1 QUESTION: Well, they're worried that they
might

2 be. My question is, if we decide the case the way you

3 want, are we, in fact, making their worry justified?
~

4 MR. MINEAR: I do not think so, Your Honor.
And

5 again, I think it's important to remember that what
the

6 agency is fully concerned with are those types of
serious

7 violations that cause real environmental harm.

8 QUESTION: Well, I don't think Congress
wanted

9 the homeowner to have to worry about raking. I don't

10 think they wanted to place the -- the homeowner at the

11 at the mercy of this benign agency who will say, well,

12 there, there, don't worry. We won't get you for
raking.

13 MR. MINEAR: Your Honor --

14 QUESTION: I doubt whether raking was
intended

15 to be covered.

16 MR. MINEAR: I think, Your Honor, then if

they

17 had not intended that there would be enforcement

18 discretion exercised by an agency, they wouldn't have

19 prohibited the addition, any addition, of any
pollutant
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20 from any point source. They made the net that was
covered

21 here quite broad because they realized there's a vast

22 variety in the types of environmental harm that might
be

23 caused--

24 QUESTION: Maybe they didn't think a rake
was a

25 point source as I don't.

46 ~

1 MR. MINEAR: Your Honor, they -- they have

had

2 ample opportunities to change the regulations -- or to

3 change the -- the terms of the statute. The statute
has

4 been revised three times, and they've been quite

specific

5 in what they've done. The normal farming exemption is
a

6 good example. Congress could have simply exempted all

7 farming activities from coverage under section 404 or
the

8 Clean Water Act itself. Instead, it drew a very

specific

9 line in this case and it said that we are only
restricting

10 normal farming activities and we're subjecting them to
a

11 recapture provision. That recapture provision applies

12 whenever the activity, even if it's simply plowing,

13 results in the change in use of the property and also

14 results in a diminishment of the waters of the United

15 States, if it actually fills --
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16 QUESTION: Mr. Minear, are you saying that
an --

17 an ordinary plow too, like this deep ripper, would be
a

18 point source, but what takes that activity out is that
it

19 would come under the normal farming exemption?

20 MR. MINEAR: That's exactly right.

21 QUESTION: But it is a point source.

22 MR. MINEAR: That is correct. The -- the

plow

23 would be a point source. And this is the reason why

24 Congress enacted the normal farming exemption. It

25 realized it defined these terms quite broadly, and it

47
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~ INTRODUCTION

Founded in August 2001, Save Our Shoreline, Inc. is a grass

roots Michigan nonprofit membership corporation which has grown

to nearly 1,650 member households as of February 1, 2003.

Originating in Bay City, the core membership composition has

quickly expanded from residents of the Saginaw Bay (and others

that support them) to most of Michigan's Lake Huron shoreline,

and now also includes a substantial membership from the Grand

Traverse Bay region. The group was formed after new,

coordinated enforcement efforts by the Michigan Department of

Environmental Quality and the United States Army Corps of

Engineers (ACOE) to preclude beach maintenance which beach
\
"-'"'

residents have conducted for decades. Save Our Shoreline has

formed a voluntary legal fund which its members have generously

supported, and SOS is engaged in litigation with the United

States Army Corps of Engineers. This litigation includes the

filing of an amicus brief with the United States Supreme Court

in a case which may affect beach maintenance rights, and a

request to intervene in the Kincaid case currently before the

United States District Court in Bay City, Michigan. SOS has

also employed attorneys and has researched the issues of

f ownership and regulatory control of beaches in the State of

i. Michigan. The 1,650 member households of SOS strongly support

~
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~ legislation to preserve the rights of property owners to

mechanically groom their beaches.

BACKGROUND

Michigan residents, including those around the Saginaw Bay,

have groomed and maintained their beautiful sugar sand beaches

for decades without incident. Beach maintenance has been

customary to remove sands from lawns blown by winter winds (see

Exhibit 1), algae and dead shells from zebra mussels (see

Exhibit 2), other historical debris, such as alewives in the

late 1960's, and nuisance beach vegetation (see Exhibit 3). At

f' least for the Saginaw Bay, private beaches constitute a small

V fraction of the Saginaw Bay shoreline, most of which is state

owned, or vastly undeveloped, agricultural or large rural weed

areas. (See Exhibit 4). It is the shallow marshy areas which

tend to be undeveloped, while the higher areas with little or no

traditional vegetation have been developed for shoreline

residential use, with typical lot frontage ranging from 40 feet

in width to 100 feet in width. Most of these residential areas

were developed decades ago, and traditionally have been used and

known as "beachfront areas."

The DEQ set out to change all that in the spring of 2000.

In a "Briefing Report" revised on May 22, 2000, the DEQ

unilaterally established a policy to "protect coastal marshes"

V
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~ between the actual shoreline and the so-called ordinary high

water mark, which is an artificial line defined by statute. (See

Exhibit 5). The Briefing Report relies on a weak legal analysis

as its authority for the DEQ's new policy. The DEQ then set out

on a course to, in our view, indoctrinate legislators, send out

letters to owners, and then engage in enforcement action.

And send out letters they did--hundreds of them, all along

the developed portions of the Saginaw Bay and beyond. The

letters incorrectly assert that the State of Michigan owns the

beaches in times of low water, specifically "those areas

lakeward of the ordinary high water line, defined as areas below

I elevation 580.5 IGLD85 for Lake Huron." The letters further
\.-./

advise:

Staff of the MDEQ and the Michigan Department of
Natural Resource (MDNR) ~ ~ monitoring beachfront
areas and taking enforcement action when further
activities violate State regulations. Minor offenses
are a misdemeanor punishable by a fine of up to $500.
Penalties for unauthorized filling, dredging, or
grading are more severe (emphasis added).

(See Exhibit 6). Monitoring did occur, and shoreline residents

became intimidated as they observed planes and helicopters fly

along the beachfront, and DEQ personnel with cameras and

clipboards came out to the beaches. There next followed numerous

beachfront confrontations. Scores of residents were met,

literally, out on their beaches by DEQ representatives, and they

V
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'",--,,' were threatened with criminal action if they did not "cease and

desist" maintaining their beach.1 These were not isolated, but

were widespread. Residents were told they did not own the

beaches, and in some areas government representatives even

planted stakes marking the asserted line of ownership. (See

Exhibit 7). The DEQ has issued at least two citations (see

Exhibit 8), but to our knowledge, none has been successfully

prosecuted. Despite nearly two years of enforcement efforts,

including public hearings, the DEQ reported in a May 15, 2002

briefing report that "opposition to government regulation of [so

called] exposed bottomlands remains strong."2 (See Exhibits 9 and

10). A July 2002 walk of several miles from Linwood to the Bay
V

City State Recreation Area by SOS Vice President David Powers

revealed about 90% of all beaches were still maintained to some

degree.

Unless this issue is resolved before spring of 2003, SOS

fears that the standoff between DEQ officials and shoreline

residents will escalate to a crisis level. The 1,600 member

households of SOS appear before this committee today not only to

express our displeasure for the unjustifiable actions of the

1 Because neighbors traditionally banded together to hire or conduct beach
maintenance, these confrontations often involved groups of people.

2rndeed, several local governmental units and other organizations have passed
~ resolutions opposing the policies of the DEQ, and supporting beach residents

in their efforts to maintain their beaches. (See Exhibit 9).
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:",-- DEQ; we are here to demonstrate to you that the DEQ's new

offensive against shoreline residents has no basis in law; that

it has usurped this legislature's power to determine state

I policy; and that the conversion of Michigan's beaches to

wetlands is bad public policy.

BEACHES AND MICHIGAN'S SECOND LARGEST INDUSTRY: TOURISM

According to the u.S. Army Corps of Engineers in a 2002

report, tourism is our nation's largest industry, its largest

employer, and its largest earner of foreign exchange (see

Exhibit 11), and beaches are the largest factor in tourism. See

www.virginiashoreandbeach.com/valu.htm. In Michigan, tourism is

~ second only to our auto industry. With over 3,000 miles of

shoreline, Michigan cannot ignore the economic value of its

beaches. For example, Caseville resident Margaret McBride,

using a statistical model employed by Donald Holeczek, director

I of the Michigan State University Travel, Tourism, and Recreation

1 Resource Center, estimates that Caseville's public beaches are

worth about $18 million annually to the Caseville community.

(See Exhibit 12). SOS believes the tourism industry in the

Traverse City area, centered on that area's beaches, is at least

$500 million annually, and statewide tourism equates to over $12

billion annually. At an SOS presentation to State Senator

I
I Kenneth Sikkema, chairman of the Great Lakes Task Force, a
I

V
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.~ representative of the Bay County Convention and Visitor's Bureau

testified that the absence of a useable beach (which has been

converted to weeds by the DEQ) at the Bay City State Recreation

( Area severely hampers the Bureau's efforts to bring tourists to

Bay County.

PUBLIC HEALTH AND SAFETY

Wetlands policy takes on a different light when wetlands
~

abut densely populated areas. Any student of history or land

use planning recognizes the link between standing marsh waters

and disease, and mankind's historic taming of marshes in

populated areas in favor of the public health. Hundreds of

~ years before the birth of Jesus Christ, the Romans drained
\.-)

marshes in favor of public health, and that practice has

continued to this day in the name of public health and safety.

It comes as no surprise that the Michigan Department of

Community Health has urged the elimination of standing water to

protect against the deadly West Nile virus (see

www.Michigan.gov/mdch). (See Exhibit 13).

In contrast to this policy to protect public health, the

DEQ threatens legal action against anyone who takes action to

eliminate standing water on his or her beach. Dan Morgan, of

the DEQ's Bay City office, was quoted as saying "a wetland tends

not to be an issue for mosquitos breeding." (See Exhibit 14).

V
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r
.~ Those knowledgeable in mosquito control disagree. In an October

edition of "Currently Speaking," a television production of

Delta College, the Director of Saginaw County's mosquito control

program advised that wetlands are indeed a legitimate concern

for the spread of West Nile virus. Dale Lipor, Health Officer

of the Huron County Department of Community Health, said, "any

kind of stagnant water can be a breeding ground for mosquitos,"

and that "it's important that homeowners remove the stagnant

water that they can find around their homes." Bill Wallace,

director of the Tuscola County Mosquito Abatement program, was

quoted as saying, "The marsh wetlands do produce a lot of

~ mosquitos.. .it's a trick to control them near the [Saginaw]

bay." When confronted with Dan Morgan's assertion that a

wetland "tends not to be an issue for mosquitos breeding," these

professionals disagreed. "The argument doesn't hold a lot of

water," Wallace was quoted as saying. Bay County Mosquito

Control Program Director Tom Putt noted that beaches don't have

"enough predators to control the mosquito population there. Not

many insects or other animals eat mosquito larvae," he was

quoted as saying. Both Putt and Wallace, when interviewed,

agreed that "the small puddles along the shoreline don't provide

enough wave or ripple action" to prevent mosquitos from laying

eggs., I
\.:.--)
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.~ It is not only the standing water which threatens the

public health. Tall weeds and grasses, which the DEQ seeks to

force upon beach owners, is also a threat. "Mosquitos hang out

in the grassy brush area during the day,lI said Steve Halstead,

who is an Equine Veterinarian for the Michigan Department of

Agricultural. He was quoted as saying that "homeowners need to

make sure they eliminate tall grasses and weeds by their homes

and that they keep their grass mowed regularly around their

homes. II (See Exhibit 14).

According to the Centers for Disease Control and Prevention

(CDC) , the West Nile Virus has already killed over 40 people in

Michigan, and there have been 467 suspected or confirmed
V

infections from the virus in Michigan. Further, Michigan ranked

second in the nation, behind only Illinois, in terms of total

West Nile cases. Apart from humans, 110 species of birds have

been affected by the virus, including the Bald Eagle, Golden

.I Eagle, Red Tailed Hawks, Great Horned Owls, Snowy Owls, and

others. What does the CDC recommend? Like local and state

authorities, the CDC recommends that residents limit the places

available for mosquitoes to lay their eggs by eliminating

standing water sources from around your home.

Standing water and vegetation along the Saginaw Bay often

consists of or results from such pollutants as fertilizer

lJ
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.~ runoff, raw sewage from inadequate treatment facilities, and

decay of increased organic materials. See Miller, "Balance

Needed on Wetland Weeds," Bay City Times, October 11, 2000. (See

Exhibit 15). Zebra mussels contribute to this problem in many

ways. (See Exhibit 16). Bacterial infections are the result.

Both the sponsor of this bill, Brian Palmer, and this

presentation's author, David Powers, attribute sores which
~

appeared after swimmers used the beach near their homes in 2002

to this standing water. A photo accompanies this report. (See

Exhibit 17).

Clearly, the public health authorities disagree with

~ Morgan's assertion about the risks of the DEQ's policies to

Michigan's citizens. In addition to those factors, beach

vegetation suggests other risks for families, such as rodents,

snakes, and other undesirable and dangerous things. It is

contrary to sound public policy to prohibit shoreline residents

from keeping their homes safe for themselves and their children

by ridding their beaches of nuisance vegetation and standing

water.

TAX VALUES AND THE LOCAL TAX BASE

Common experience evidences the fact that people tend to

construct homes where beaches, rather than wetlands,

predominate, because most people prefer beaches over wetlands.

\...,..,
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~ SOS Director David Kraft, a real estate broker in the Caseville

area, in an unscientific comparison, considered the value of

homes in three types of areas: beachfront homes with no

vegetation; those with some vegetation; and those with a lot of

vegetation. Not surprisingly, homes with clean, weed free

beaches commanded the highest value. (See Exhibit 18).

The involuntary conversion of Michigan's beaches to coastal
~

wetland will have a profound effect on local tax revenues and

local economies. As evidenced by the analysis above, and by the

obvious fact that people tend not to congregate and live near

established wetlands, the market will not support current values

~ if the DEQ is successful in the destruction of Michigan's

beaches. This would result, and SOS believes already has

resulted, in lower values for existing shoreline properties,

which will correspond to lower assessed values and lower tax

revenues. Especially in times of a sluggish economy and local

budget challenges, Michigan's coastal communities cannot afford

the destruction of its beaches.

THE VALUE OF COASTAL WETLANDS

The DEQ and environmental organizations argue that coastal

wetlands are invaluable, and that the DEQ's actions are

justifiable and necessary to preserve those areas. SOS

disagrees. As set forth below, evidence shows that much of the

V
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.\ / vegetation recently seen on Michigan's coastal shoreline is ~
minumus and will be temporary; and much of it is the unnatural

result of pollutants and changes effected by invasive species.

The DEQ's recent enforcement efforts have been widespread

and indiscriminate, and include lower lying more densely

vegetated areas, and higher, dryer areas alike. As indicated

above, of the approximately 20% of the Saginaw Bay's shoreline

which has seen residential development, most has, predictably,

been on high and dry ground, which has not traditionally seen

vegetation. For those areas that see vegetation, that

vegetation is quite limited to a few feet. SOS submits that the

~ cost of forcing the involuntary growth of vegetation in

established residential and tourist areas far exceeds the

environmental benefits of growing vegetation on those beaches,

especially in comparing those areas with the vast acreages of

wetlands already protected.

The newly seen vegetation will also be temporary. In 2001,

Lake Huron levels were at a low point not seen since 1965. (See

Exhibit 19). As the lake is said to have a 30-35 year cycle, we

expect lake levels will return, as records show they already

have. As vegetated areas become inundated with water, the

vegetation will, over time, disappear. Beach owners should not

V
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~ be forced to deal with nuisance vegetation which will ultimately

disappear anyway.

SOS also questions whether the vegetation we see today is

in fact historically natural. As environmentalist Terry Miller

states:

Nothing produces a nutrient-rich shoreline more than
one repeatedly spiked with human sewage, regularly fed
phosphorus from industry and periodically fed nitrogen'
from the runoff of thousands of farm fields that
surround the bay or border drainage ditches that empty
into the bay. Of course throw into the mix alien
species like zebra mussels, which allow deeper
penetration of the life giving sun, and we have a
creative soup that is ripe for seeding.

(See Exhibit 15). That is the observation of many shoreline

U owners, too.

To demonstrate Miller's point, we need not look further

than the Bay City State Recreation Area, whose beach today is

simply a vast marsh. It was not always that way. In 1930, the

beach saw 1,565,903 visitors, 18% of the entire statewide park

system, and the park was ranked #1 in Michigan State Park

attendance. In 1958, the park was ranked 4th in statewide

attendance with 834,000 visitors. (See Exhibit 20). In 1965,

the State Park was still popular, and a picture from the "Bay

City Centennial 1865-1965 Picture Album" shows a vast,

beautiful, and vegetation free Bay City State Park beach. (See

Exhibit 21). That is not the picture of the beach today.
U
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.v Instead, weeds cover the beach (see Exhibit 21), and despite a

community effort3 urging the DEQ to restore virtually the entire

beach (see Exhibit 22), the DEQ remains recalcitrant. SOS

submits that those weeds are not the natural state of affairs,

and they demonstrate the absolute failure of DEQ policy to

protect our waters. Perhaps the recent passage of Proposal 2

will help our Saginaw Bay beaches. While we are here, we urge

this committee to tell the DEQ to clean up the Bay City State

Park beach for the benefit of the citizens of Bay County and for

all of Michigan.

ENFORCEMENT

~ As indicated above, the DEQ's efforts to convert Michigan's

beaches to coastal wetlands is unpopular. Further, enforcement

efforts have not deterred those who believe they need to

maintain their beach to protect their lawns, their property

values, the safety of themselves and their children, and their

way of life. All three shoreline owners recently sued by the

united States Army Corps of Engineers are retirees, two of which

were at one time union auto workers. They are just ordinary,

law abiding citizens faced for the first time in their lives

with being confronted by the awesome power of the state and

3 State Representative Joe Rivet, then the Director of the Bay County
~ Convention and Visitors Bureau, chaired the Citizen's Advisory Committee that

developed a 1994 Master Plan for the Bay City State Park.
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~ federal government. Will the DEQ continue to make criminals and

lawbreakers out of our community's hardworking, law abiding

citizens and retirees? SOS submits that such a policy for

Michigan is ill advised.

DEQ POLICIES ARE CONTRARY TO LAW

In its May 22, 2000 Briefing Report and numerous newspaper

articles, the DEQ asserts that the basis for its actions is

state ownership of all beaches below an elevation of 580.5 feet

above sea level delineated in the Great Lakes Submerged Lands

Act, MCL 324.32501. That representation has no basis in law,

and SOS urges this committee to reject out of hand this false

V notion.

In 1930, following another time of low water in 1926, the

Michigan Supreme Court in ~ v Weber, 252 Mich 198 (1930),

after being briefed by the State's Conservation Department, in a

landmark decision determined "for all time" that those that abut

the Great Lakes own to the water's edge. (See Exhibits 23 and

24). The dissenting judge in that case summed up the effect of

this monumental decision: it was "far reaching, for it

constitutes the Michigan shoreline of 1,624 miles [in 1930]

private property, and thus destroys for all time the trust

V
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~ vested in the state for the use and benefit of its citizens. ,,4

As recently as March 2001, Attorney General Jennifer Granholm's

office recognized the continued authority of this decision.5 (See

Exhibit 25).

The DEQ next reasons in its May 22, 2000 Briefing Report

that other existing provisions of law, such as the Great Lakes

Submerged Lands Act, The Wetlands Protection Act, or the

Shorelands Protection Management Act "could" address this issue.

By its very terms, the Great Lakes Submerged Lands Act applies

only to state owned lands, which under the authority of ~ do

not include beaches. The DEQ claims the Shorelands Protection

~ Management Act requires it to "document the value of the

habitat" and to designate the beaches as "environmental areas,"

something the DEQ seems unwilling to do. Finally, the Wetlands

Protection Act precludes "dredging" and "filling" wetlands. SOS

submits those terms do not include customary beach maintenance,

4 You will likely hear from the DEQ and environmental groups that the "public

trust" doctrine applies to our beaches. ~, by its clear language, decided
to the contrary. SOS has researched the issue, and the DEQ's "public trust"
assertions are not supported by Michigan law.

S There is no question that the environmental community has embraced and

utilized the "public trust" doctrine as its newest tool in its assault on
private property rights. SOS submits that government should proceed on such
theories with caution. John Adams, in his Defense of the Constitutions of
Government, declared: "property is surely a right of mankind as real as
liberty. The moment the idea is admitted into society that property is not

~ as sacred as the laws of God, and that there is not force of law and public
justice to protect it, anarchy and tyranny commence."

15
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.\.-.: but supports H.B. 6814 to send a clear and unequivocal message

to the DEQ that its policies are not supported by law.

-"

CONCLUSION

People living and recreating around the Saginaw Bay, after

at least a century of enjoying their clean, sugar sand beaches,

have become accustomed to this as the natural state of their

environment. Some residents obtained the benefit of a clean,

sand beach without much effort, while others have had to

maneuver sand in relatively small amounts to maintain their

beaches. Ignoring or unaware of the historical state and usage

~ of the Saginaw Bay over the last century, the DEQ has sought to

change the way of life of thousands of citizens without any

direction of change in policy from this legislature, and without

adequate basis in law. While the DEQ is charged with

implementing environmental protection statutes, it is up to the

legislature to determine Michigan's overall public policy.

Coastal wetlands may be beneficial when weighed in a vacuum, but

that benefit must yield to public health and safety, the

economic value of tourism, our local economies and tax base, the

sanctity of private property, and the will of shoreline owners

and their local communities.

""-'"
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}'-/ Update as of May 5, 2003

Since the original distribution of this document, SOS has

learned some additional points of interest.

The environmental community has asserted that the proposed

legislation subj ects "Michigan's entire coastline" to mechanized

grooming. See Commentary, Michigan Outdogrs News, April 18,

2003 (Scott McEwen, Michigan Wetland Action Coalition) (Exhibit

26.) That assertion is untrue. Several laws protect perhaps

half or more of Michigan's coastline, such as Part 323,

Shorelands Protection and Management Act, and Part 353 Sand Dune

~; Protection and Management Act. (See Exhibit 27). For example,

the Shorelands Protection and Management Act regulates and

protects about one half of the coastline of the Saginaw Bay as

"environmental area," lands shown by studies as "necessary for

the preservation of fish and wildlife." Since the beaches have

not been so designated, by logic they must not be "necessary for

the preservation of fish and wildlife," and permits should not

be required for their maintenance (See maps, Exhibit 28).

~
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Act No. 14
Public Acts of 2003

Approved by the Governor
June 4, 2003

Filed with the Secretary of State
June 5, 2003

EFFECTIVE DATE: June 5, 2003

STATE OF MICHIGAN
92nd LEGISLATURE

REGULAR SESSION OF 2003

Introduced by Reps. Palmer, Sheltrown, Meyer, Elkins, Brandenburg, Acciavatti, Hummel, Stewart,
Rick Johnson, Richardville, Bisbee, Hager, Vander Veen, Pastor, DeRoche, Amos, Hune, Gleason,
Ward, Emmons, Steil, Nitz, Farhat, Gillard and Casperson

ENROLLED HOUSE BILL No. 4257
AN ACT to amend 1994 P A 451, entitled "An act to protect the environment and natural resources of the state; to

codify, revise, consolidate, and classify laws relating to the enviromnent and natural resources of the state; to regulate
the discharge of certain substances into the environment; to regulate the use of certain lands, waters, and other natural
resources of the state; to prescribe the powers and duties of certain state and local agencies and officials; to provide for
certain charges, fees, and assessments; to provide certain appropriations; to prescribe penalties and provide remedies;
to repeal certain parts of this act on a specific date; and to repeal certain acts and parts of acts," by amending sections
30301, 30305, 30306, 30312, 32501, 32512, and 32513 (MCL 324.30301, 324.30305, 324.30306, 324.30312, 324.32501,
324.32512, and 324.32513), sections 30301, 30312, 32501, and 32512 as added by 1995 P A 59, section 30305 as amended by
1996 PA 550, section 30306 as amended by 1998 PA 228, and section 32513 as amended by 1999 PA 106, and by adding
sections 32512a and 32516.

The People of the State of Michigan enact:

Sec. 30301. As used in this part:

(a) "Beach" means the area landward of the shoreline of the Great Lakes as the term shoreline is defined in section
32301.

(b) "Beach maintenance activities" means any of the following in the area of Great Lakes bottomlands lying below
the ordinary high-water mark and above the water's edge:

(i) Manual or mechanized leveling of sand.

(ii) Mowing of vegetation.
(iii) Manual de minimis removal of vegetation.

(iv) Grooming of soil.
(v) Construction and maintenance of a path.

(c) "Debris" means animal or fish carcasses, zebra mussel shells, dead vegetation, trash, and discarded materials of
human-made origin.

(d) "Department" means the department of enviromnental quality.

(e) "Director" means the director of the department.
(f) "Fill material" means soil, rocks, sand, waste of any kind, or any other material that displaces soil or water or

reduces water retention potential.

(g) "Environmental area" means an environmental area as defined in section 32301.

(12)



(h) "Grooming of soil" means raking or dragging, pushing, or pulling metal teeth through the top 4 inches of soil
without disturbance of or destruction to plant roots, for the purpose of removing debris.

(i) "Leveling of sand" means the relocation of sand within areas being leveled that are predominantly free of
vegetation, including the redistribution, grading, and spreading of sand that has been deposited through wind or wave
action onto upland riparian property.

(j) "Minor drainage" includes ditching and tiling for the removal of excess soil moisture incidental to the planting,
cultivating, protecting, or harvesting of crops or improving the productivity of land in established use for agriculture,
horticulture, silviculture, or lumbering.

(k) "Mowing of vegetation" means the cutting of vegetation to a height of not less than 2 inches, without disturbance
of soil or plant roots.

(l) "Ordinary high-water mark" means that term as it is defined in section 32502.

(m) "Path" means a temporary access walkway from the upland riparian property directly to the shoreline across
swales with standing water, not exceeding 6 feet in bottom width and consisting of sand and pebbles obtained from the
exposed, nonvegetated bottomlands or from the upland riparian property.

(n) "Person" means an individual, sole proprietorship, partnership, corporation, association, municipality, this state,
an instrumentality or agency of this state, the federal government, an instrumentality or agency of the federal
government, or other legal entity. ~

(0) "Removal of vegetation" means the manual or mechanized removal of vegetation, other than the manual
de minimis removal of vegetation.

(p) "Wetland" means land characterized by the presence of water at a frequency and duration sufficient to support,
and that under normal circumstances does support, wetland vegetation or aquatic life, and is commonly referred to as
a bog, swamp, or marsh and which is any of the following:

(i) Contiguous to the Great Lakes or Lake St. Clair, an inland lake or pond, or a river or stream.

(ii) Not contiguous to the Great Lakes, an inland lake or pond, or a river or stream; and more than 5 acres in size;
except this subparagraph shall not be of effect, except for the purpose of inventorying, in counties of less than 100,000
population until the department certifies to the commission it has substantially completed its inventory of wetlands in
that county.

(iii) Not contiguous to the Great Lakes, an inland lake or pond, or a river or stream; and 5 acres or less in size if the
department determines that protection of the area is essential to the preservation of the naturaJ resources of the state
from pollution, impairment, or destruction and the department has so notified the owner; except this subparagraph may
be utilized regardless of wetland size in a county in which subparagraph (ii) is of no effect; except for the purpose of
inventorying, at the time.

Sec. 30305. (1) Activities that require a permit under part 325 or part 301 or a discharge that is authorized by a
discharge permit under section 3112 or 3113 do not require a permit under this part.

(2) The following uses are allowed in a wetland without a permit subject to other laws of this state and the owner's

regulation:
(a) Fishing, trapping, or hunting.

(b) Swimming or boating.

(c) Hiking.
(d) Grazing of animals.

(e) Farming, horticulture, silviculture, lumbering, and ranching activities, including plowing, irrigation, irrigation
ditching, seeding, cultivating, minor drainage, harvesting for the production of food, fiber, and forest products, or upland
soil and water conservation practices. Wetland altered under this subdivision shall not be used for a purpose other than
a purpose described in this subsection without a permit from the department.

(f) Maintenance or operation of serviceable structures in existence on October 1, 1980 or constructed pursuant to this
part or former 1979 P A 203.

(g) Construction or maintenance of farm or stock ponds.
(h) Maintenance, operation, or improvement which includes straightening, widening, or deepening of the following

which is necessary for the production or harvesting of agricultural products:

(i) An existing private agricultural drain.
(ii) That portion of a drain legally established pursuant to the drain code of 1956, 1956 P A 40, MCL 280.1 to 280.630,

which has been constructed or improved for drainage purposes.
(iii) A drain constructed pursuant to other provisions of this part or former 1979 PA 203.
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(i) Construction or maintenance of farm roads, forest roads, or temporary roads for moving mining or forestry
equipment, if the roads are constructed and maintained in a manner to assure that any adverse effect on the wetland
will be otherwise minimized.

(j) Drainage necessary for the production and harvesting of agricultural products if the wetland is owned by a person
who is engaged in commercial farming and the land is to be used for the production and harvesting of agricultural
products. Except as otherwise provided in this part, wetland improved under this subdivision after October 1, 1980 shall
not be used for nonfarming purposes without a permit from the department. This subdivision does not apply to a
wetland that is contiguous to a lake or stream, or to a tributary of a lake or stream, or to a wetland that the department
has determined by clear and convincing evidence to be a wetland that is necessary to be preserved for the public
interest, in which case a permit is required.

(k) Maintenance or improvement of public streets, highways, or roads, within the right-of-way and in such a manner
as to assure that any adverse effect on the wetland will be otherwise minimized. Maintenance or improvement does not
include adding extra lanes, increasing the right-of-way, or deviating from the existing location of the street, highway,
or road.

(l) Maintenance, repair, or operation of gas or oil pipelines and construction of gas or oil pipelines having a diameter
of 6 inches or less, if the pipelines are constructed, maintained, or repaired in a manner to assure that any adverse effect
on the wetland will be otherwise minimized.

(m) Maintenance, repair, or operation of electric transmission and distribution power lines and construction of
distribution power lines, if the distribution power lines are constructed, maintained, or repaired in a manner to assure
that any adverse effect on the wetland will be otherwise minimized.

(n) Operation or maintenance, including reconstruction of recently damaged parts, of serviceable dikes and levees in
existence on October 1, 1980 or constructed pursuant to this part or former 1979 P A 203.

(0) Construction of iron and copper mining tailings basins and water storage areas.

(p) Until November 1,2007, beach maintenance activities that meet all of the following conditions:

(i) The activities shall not occur in environmental areas and shall not violate part 365 or rules promulgated under
that part, or the endangered species act of 1973, Public Law 93-205, 87 Stat. 884, or rules promulgated under that act.

(ii) The width of any mowing of vegetation shall not exceed the width of the riparian property or 100 feet, whichever
is less.

(iii) All collected debris shall be disposed of properly outside of any wetland.

(q) Until 3 years after the effective date of the amendatory act that added this subdivision, removal of vegetation as
authorized under section 32516.

(3) An activity in a wetland that was effectively drained for farming before October 1, 1980 and that on and after
October 1, 1980 has continued to be effectively drained as part of an ongoing farming operation is not subject to
regulation under this part.

(4) A wetland that is incidentally created as a result of 1 or more of the following activities is not subject to
regulation under this part:

(a) Excavation for mineral or sand mining, if the area was not a wetland before excavation. This exemption does not
include a wetland on or adjacent to a water body of 1 acre or more in size.

(b) Construction and operation of a water treatment pond or lagoon in compliance with the requirements of state or
federal water pollution control regulations.

(c) A diked area associated with a landfill if the landfill complies with the terms of the landfill construction permit
and if the diked area was not a wetland before diking.

Sec. 30306. (1) Except as provided in section 30307(6), to obtain a permit for a use or development listed in section
30304, a person shall file an application with the department on a form provided by the department. The application
shall include all of the following:

(a) The person's name and address.

(b) The location of the wetland.

(c) A description of the wetland on which the use or development is to be made.

(d) A statement and appropriate drawings describing the proposed use or development.

(e) The wetland owner's name and address.

(f) An environmental assessment of the proposed use or development if requested by the department, which
assessment shall include the effects upon wetland benefits and the effects upon the water quality, flow, and levels, and
the wildlife, fish, and vegetation within a contiguous lake, river, or stream.
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(2) For the purposes of subsection (1), a proposed use or development of a wetland shall be considered as a single
permit application under this part if the scope, extent, and purpose of a use or development are made known at the time
of the application for the permit.

(3) Except as provided in subsections (4) and (5), an application for a permit submitted under subsection (1) shall be
accompanied by the following fee:

(a) For a project in a category of activities for which a general permit is issued under section 30312, a fee of $100.00.

(b) For a permit for the removal of vegetation in an area that is not more than 100 feet wide or the width of the
property, whichever is less, or the mowing of vegetation in excess of what is allowed in section 30305(2)(p)(ii), in the
area between the ordinary high-water mark and the water's edge, a fee of $50.00.

(c) For a major project, including any of the following, a fee of $2,000.00:

(i) Filling or draining of 1 acre or more of coastal or inland wetland.

(ii) 10,000 cubic yards or more of wetland fill.

(iii) A new golf course impacting wetland.

(iv) A subdivision impacting wetland.

(v) A condominium impacting wetland.
(d) For all other projects, a fee of $500.00. ~

(4) A project that requires review and approval under this part and 1 or more of the following is subject to only the
single highest permit fee required under this part or the following:

(a) Section 3104.

(b) Part 301.

(c) Part 323.

(d) Part 325.
(e) Section 117 of the land division act, 1967 PA 288, MCL 560.117.
(5) If work has been done in violation of a permit requirement under this part and restoration is not ordered by the

department, the department may accept an application for a permit if the application is accompanied by a fee equal to
twice the permit fee required under this section.

(6) If the department determines that a permit is not required under this part, the department shall promptly refund
the fee paid under this section.

Sec. 30312. (1) The department, after notice and opportunity for a public hearing, may issue general permits on a
statewide basis or within a local unit of government for a category of activities if the department determines that the
activities are similar in nature, will cause only minimal adverse environmental effects when performed separately, and
will have only minimal cumulative adverse effect on the environment. A general permit issued under this subsection
shall be based on the requirements of this part and the rules promulgated under this part, and shall set forth the
requirements and standards that shall apply to an activity authorized by the general permit.

(2) The department may impose conditions on a permit for a use or development if the conditions are designed to
remove an impairment to the wetland benefits, to mitigate the impact of a discharge of fill material, or to otherwise
improve the water quality.

(3) The department may establish a reasonable time when the construction, development, or use is to be completed
or terminated. A general permit shall not be valid for more than 5 years.

(4) A general permit under this section may be issued for the mowing of vegetation or the removal of vegetation in
the area between the ordinary high-water mark and the water's edge. An application under this subsection may be
submitted by a local unit of government on behalf of property owners within its jurisdiction or by 1 or more adjacent
property owners for riparian property located within the same county.

Sec. 32501. As used in this part:
(a) "Beach" means the area landward of the shoreline of the Great Lakes as the term shoreline is defined in section

32301.
(b) "Beach maintenance activities" means any of the following in the area of Great Lakes bottomlands lying below

the ordinary high-water mark and above the water's edge:

(i) Manual or mechanized leveling of sand.

(ii) Mowing of vegetation.

(iii) Manual de minimis removal of vegetation.

(iv) Grooming of soil.
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(v) Construction and maintenance of a path.

(c) "Debris" means animal or fish carcasses, zebra mussel shells, dead vegetation, trash, and discarded materials of
human-made origin.

(d) "Department" means the department of environmental quality.

(e) "Director" means the director of the department.

(f) "Environmental area" means an environmental area as defined in section 32301.

(g) "Grooming of soil" means raking or dragging, pushing, or pulling metal teeth through the top 4 inches of soil
without disturbance of or destruction to plant roots, for the purpose of removing debris.

(h) "Leveling of sand" means the relocation of sand within areas being leveled that are predominantly free of
vegetation, including the redistribution, grading, and spreading of sand that has been deposited through wind or wave
action onto upland riparian property.

(i) "Marina purposes" means an operation making use of submerged bottomlands or filled-in bottomlands of the
Great Lakes for the purpose of service to boat owners or operators, which operation may restrict or prevent the free
public use of the affected bottomlands or filled-in lands.

G) "Mowing of vegetation" means the cutting of vegetation to a height of not less than 2 inches, without disturbance
of soil or plant roots. .~

(k) "Path" means a temporary access walkway from the upland riparian property directly to the shoreline across
swales with standing water, not exceeding 6 feet in bottom width and consisting of sand and pebbles obtained from the
exposed, nonvegetated bottomlands or from the upland riparian property.

(l) "Removal of vegetation" means the manual or mechanized removal of vegetation other than the de minimis
removal of vegetation.

(m) "Wetland" means that term as it is defined in section 30301.

Sec. 32512. (1) Unless a permit has been granted by the department or authorization has been granted by the
legislature, or except as to boat wells and slips facilitating private, noncommercial, recreational boat use, not exceeding
50 feet in length where the spoil is not disposed of below the ordinary high-water mark of the body of water to which
it is connected, a person shall not do any of the following:

(a) Construct, dredge, commence, or do any work with respect to an artificial canal, channel, ditch, lagoon, pond,
lake, or similar waterway where the purpose is ultimate connection of the waterway with any of the Great Lakes,
including Lake St. Clair.

(b) Connect any natural or artificially constructed waterway, canal, channel, ditch, lagoon, pond, lake, or similar
waterway with any of the Great Lakes, including Lake St. Clair, for navigation or any other purpose.

(c) Dredge or place spoil or other material on bottomland.

(d) Construct a marina.

(2) Notwithstanding subsection (1), and with respect to lands covered and affected by this part, a permit or other
approval is not required under this part for either of the following:

(a) Until November 1,2007, beach maintenance activities that meet all of the following conditions:

(i) The activities shall not occur in environmental areas and shall not violate part 365 or rules promulgated under
that part, or the endangered species act of 1973, Public Law 93-205, 87 Stat. 884, or rules promulgated under that act.

(ii) The width of any mowing of vegetation shall not exceed the width of the riparian property or 100 feet, whichever
is less.

(iii) All collected debris shall be disposed of properly outside of any wetland.

(b) Until 3 years after the effective date of the amendatory act that added this subdivision, removal of vegetation as
authorized in section 32516.

Sec. 32512a. (1) The department, after notice and opportunity for a public hearing, may issue general permits on a
statewide basis or within a local unit of government for a category of activities if the department determines that the
activities are similar in nature, will cause only minimal adverse environmental effects when performed separately, and
will have only minimal cumulative adverse effect on the environment. A general permit issued under this subsection
shall be based on the requirements of this part and the rules promulgated under this part, and shall set forth the
requirements and standards that shall apply to an activity authorized by the general permit.

(2) A general permit issued under this section shall not be valid for more than 5 years.

(3) A general permit under this section may be issued for the mowing of vegetation or the removal of vegetation in
the area between the ordinary high-water mark and the water's edge. An application under this subsection may be
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submitted by a local unit of government on behalf of property owners within its jurisdiction or by 1 or more adjacent
property owners for riparian property located within the same county.

Sec. 32513. (1) Before any work or connection specified in section 32512 or 32512a is undertaken, a person shall file
an application with the department of environmental quality setting forth the following:

(a) The name and address of the applicant.

(b) The legal description of the lands included in the project.

(c) A summary statement of the purpose of the project.

(d) A map or diagram showing the proposal on an adequate scale with contours and cross-section profiles of the
waterway to be constructed.

(e) Other information required by the department of environmental quality.

(2) Except as provided in subsections (3) and (4), an application for a permit under this section shall be accompanied
by a fee according to the following schedule:

(a) Until October 1, 2004:

(i) For a project in a category of activities for which a general permit is issued ~der section 32512a, a fee of $100.00.

(ii) For activities included in the minor project category as described in rules tJromulgated under this part and for
a permit for the removal of vegetation in an area that is not more than 100 feet wide or the width of the property,
whichever is less, or the mowing of vegetation in excess of what is allowed in section 32512(2)(a)(ii), in the area between
the ordinary high-water mark and the water's edge, a fee of $50.00.

(iii) For construction or expansion of a marina, a fee of:

(A) $50.00 for an expansion of 1-10 slips to an existing permitted marina.

(B) $100.00 for a new marina with 1-10 proposed marina slips.

(C) $250.00 for an expansion of 11-50 slips to an existing permitted marina, plus $10.00 for each slip over 50.

(D) $500.00 for a new marina with 11-50 proposed marina slips, plus $10.00 for each slip over 50.

(E) $1,500.00 if an existing permitted marina proposes maintenance dredging of 10,000 cubic yards or more or the
addition of seawalls, bulkheads, or revetments of 500 feet or more.

(iv) For major projects other than a project described in subparagraph (ii~)(E), involving any of the following, a fee
of $2,000.00:

(A) Dredging of 10,000 cubic yards or more.

(B) Filling of 10,000 cubic yards or more.

(C) Seawalls, bulkheads, or revetment of 500 feet or more.

(D) Filling or draining of 1 acre or more of coastal wetland.

(E) New dredging or upland boat basin excavation in areas of suspected contamination.

(F) New breakwater or channel jetty.

(G) Shore protection, such as groins and underwater stabilizers, that extend 150 feet or more on Great Lakes
bottomlands.

(H) New commercial dock or wharf of 300 feet or more in length.

(v) For all other projects not listed in subparagraphs (i) through (iv), $500.00.

(b) Beginning October 1, 2004, a fee of $50.00 for any project listed in subdivision (a).

(3) A project that requires review and approval under this part and 1 or more of the following is subject to only the
single highest permit fee required under this part or the following:

(a) Part 301.

(b) Part 303.

(c) Part 323.

(d) Section 3104.

(e) Section 117 of the land division act, 1967 PA 288, MCL 560.117.

(4) If work has been done in violation of a permit requirement under this part and restoration is not ordered by the
department of environmental quality, the department of environmental quality may accept an application for a permit
if the application is accompanied by a fee equal to 2 times the permit fee required under this section.

(5) The department of environmental quality shall forward all fees collected under this section to the state treasurer
for deposit into the land and water management permit fee fund created in section 30113.
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Sec. 32516. (1) Within 10 working days after the effective date of the amendatory act that added this section, the
director shall identify 2 areas of the shoreline of the Great Lakes and Lake St. Clair where the removal of vegetation
between the ordinary high-water mark and the water's edge shall be allowed without a permit under this part or part
303. The designation shall be made in writing, is final, and is not subject to appeal. Within 1 year after this designation
is made, the director may designate additional areas unless he or she determines that making additional designations
would result in pollution, impairment, or destruction to the natural resources of the state. Within areas designated by
the director under this subsection, the removal of vegetation is allowed if all of the following conditions are met:

(a) The landowner has received a letter of approval from the department under subsection (2) confirming at least 3
of the following:

(i) The area is unconsolidated material predominantly composed of sand, rock, or pebbles, or is predominantly
vegetated by non-native or invasive species.

(ii) The area met the requirement of subparagraph (i) as of January 1, 1997.

(iii) The removal of vegetation does not violate part 365 or rules promulgated under that part, or the endangered
species act of 1973, Public Law 93-205, 87 Stat. 884, or rules promulgated under that act.

(iv) The area in which removal of vegetation may occur is not an environmental area.

(b) The area in which removal of vegetation may occur does not exceed 50%, of the width of the upland riparian
property or 100 feet, whichever is greater, or a wider area if approved by the director.

(c) All collected vegetation shall be disposed of properly outside of any wetland.

(2) A person who owns riparian property on the shoreline of the Great Lakes or Lake St. Clair within an area
designated under subsection (1) may submit to the director a request to conduct removal of vegetation. The request
shall be submitted by certified mail or facsimile and shall include the address of the property, a parcel description by
section, township, and range, the parcel tax number, the width in feet of the shoreline frontage, the width of the area
proposed for removal of vegetation, and permission for the department to conduct an on-site inspection, if needed.
Within 10 working days after receipt of a request under this subsection, the director shall notify the riparian property
owner, in writing, whether the conditions in subsection (1)(a) are met.

(3) Upon receipt of a letter of approval under subsection (2), the riparian property owner may conduct the removal
of vegetation as provided in subsection (1).

(4) By January 1, 2006, the director shall prepare and submit to the senate majority leader, the speaker of the house
of representatives, the standing committees of the legislature with jurisdiction primarily related to natural resources
and the environment, and the governor a report that evaluates the activities allowed under subsection (1), describes the
impacts to the affected areas, and recommends statutory changes based upon the evaluation, if appropriate.

This act is ordered to take immediate effect. 1, «~~

Clerk of the House of Representatives

~.A..c..r ~ ~- V I. ~.( ~
Secretary of the Senate

Approved Governor
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MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY - GEOLOGICAL AND LAND MANAGEMENT DIVISION

DE~ Application for Mowing and Vegetation Removal

1. Mowina
. Mowing to a height of not less than 2" in an area not exceeding 50% of the frontage, or 100', whichever is less, is not regulated by the DEQ.
. Mowing of vegetation over this amount requires a DEQ permit with a $50 application fee.. Mowing of vegetation is not regulated by the U.S. Army Corps of Engineers (USACE).
. Mowing of vegetation does not authorize the destruction of state or federal threatened or endangered species. '
. Mowing of vegetation in an Environmental Area requires an additional fee and review.
. Mowing of vegetation in a Critical Dune area requires an additional fee and review.

2. Vegetation Removal in Grand Traverse Bav or Saginaw Bay. Requires a U.S. Army Corps of Engineers (USACE) Individual Permit. (Use Joint Application Form EQP 2731.)

. Requires a DEQ letter of approval.

. Vegetation removal does not authorize the destruction of state or federal threatened or endangered species.

. Vegetation removal in an Environmental Area requires an additional fee and review.

. Mowina of veaetation in a Critical Dune area requires an additional fee and review.
3. Vegetation Removal in All Areas of the Great Lakes

. Requires a USACE Individual Permit. (Use Joint Application Form EQP 2731.)

. Requires a DEQ Permit. "

. Fees: For areas up to 100' wide, or the width of the property, whichever is less, $50. For larger areas, $500.

. Aoolies to Grand Traverse Bav and to Saainaw Bav if the criteria for a letter of aoDroval are not met.
4. Project Location Information (Enclose a vicinity map showing where the mowing and/or removal of vegetation is proposed with an arrow showing where the

shore work is Drocosed. See Instructions, #6 below.)
Address CityNiliage County(ies) Subdivision/Plot Lot Number

Township Name Town Range Section Number(s) I Property Tax Identification Number

5. Applicant, Agent/Contractor, and Property Owner Information .
The applicant can be either the property owner or the person or company that proposes to undertake the activity.

Applicant or Agent/Contractor
(Individual or coroorate name)
Mailing Address

City State Zip Code

Daytime Telephone Number (Include Area Code) Fax (Include Area Code) I E-mail Address :
Property Owner's Name (If different from applicant) If multiple owners, please attaCh all property Mailing Address

owners' names, mailing addresses, and telephone numbers and a signed authorization from each

riparian owner to act as their agent.

Daytime Telephone Number (Include Area Code) City State Zip Code

6. Instructions: Submit a copy of this application to the DEQ. The application package should include the signed application form, a vicinity map, and a plan
(overhead) view. Show dimensions of your project (length, width). When applying to the USACE, use Joint Application Form EQP 2731.
USACE: FOR SAGINAW BAY CONTACT: Bay City Field Office DEQ: FOR SAGINAW BAY CONTACT:
Attn: Regulatory Office, 1501 N. Henry, Room 126, Bay City, MI48706 Saginaw Bay District Office, 503 N. Euclid Avenue, Bay City, MI48706 2965
Telephone: (989) 684-5781, Fax: (989) 684-5821 Telephone: 989-686-8025, Fax: (989) 684-9799 or (989) 686-0727
USACE: FOR GRAND TRAVERSE BAY CONTACT: DEQ: FOR GRAND TRAVERSE BAY CONTACT:
Grand Haven Field Office, Attn: Regulatory Office, P.O. Box 629 Cadillac District Office, 120 W. Chapin Street, Cadillac, MI49601
Grand Haven, M149417, Telephone: (616) 842-5510, Fax: (616) 842.fJ141 Telephone: 231-775-3960, Fax: (231) 775-4050 or (231) 775-1511
USACE: FOR ALL OTHER AREAS CONTACT: DEQ: FOR ALL OTHER AREAS CONTACT:
USACE, Detroit District Office, P.O. Box 1027, Detroit M148231-1027 Permit Consolidation Unit, P.O. Box 30204, Lansing, M148909-7704
TeleDhone: (313) 226.fJ827, Fax: (313) 226.fJ763 TeleDhone: 517-241-1515., Fax: (517) 241-9003

7. Locating Your Project Site. Attach a copy of a map, such as a plat, county, or U.S. Geological Survey topographic map. clearly showing the site location and
include an arrow indicatina the north direction. Provide directions to the project site, with distances from the best and nearest visible landmark and waterbody.

APPLICANTS CERTIFICATION. READ CAREFULLY BEFORE SIGNING I am applying for a permit(s) to authorize the activities described herein. I .
certify that I am familiar with the information contained in this application and that it is true and accurate to the best of my knowledge. I understand that there are penalties for
submitting false information and that any permit issued pursuant to this application may be revoked if information on this application is untrue. I certify that I have the authority
to undertake the activities proposed in this application. By signing this application, I agree to allow representatives of the DEQ and/or their agents or contractors to enter upon
said property in order to inspect the proposed activity site and the completed project. I understand that I must obtain all other necessary local, county, state, or federal permits
and that the granting of other permits by local, county, state, or federal agencies does not release me from the requirements of obtaining the permit requested herein before

commencina the activitY.

~Property Owner ~Agent/ Contractor ~Corporation (Circle one)

Title: Printed Name Signature Date

Page 1 of2
EQP 2709
June 2003
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DRAWINGS: The application should include a vicinity map to help the DEQ staff locate the property, a plan (overhead) view of the project area,
and a cross-section (profile) view of the project. The drawings should show the length, width, and depth measurements for the property and the
project area. Measurements should be taken from permanent upland landmarks (e.g., house, seawall) rather than from the shoreline. Volumes of
fill material or material to be excavated should be estimated in cubic yards (length x width x depth, 27 cubic feet = 1 cubic yard). Here are some

sample drawings for mowing or grooming and sand leveling projects,

Mowing or Grooming Example
Great lakes shoreline
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Sand Leveling Example
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~ Senators Barcia, Olshove, Switalski, Birkholz, Patterson, Garcia and Van Woerkom offered
~ the following concurrent resolution:

Senate Concurrent Resolution No. 26 ,
A concurrent resolution to memorialize the Congress of the United States to work with the ,-

appropriate federal agencies in adopting guidelines on.beach maintenance activities as defmed in
2003 P A 14 and to encourage the United States Anny Corps of Engineers to work with property
owners on the stewardship of beaches.

Whereas, The most effective stewardship of our environment includes both public and
private participation. Michigan has recently taken an important step in the direction of caring for our
shorelines and beaches with the enactment of legislation permitting shoreline property owners to take
certain actions to maintain beaches within specific guidelines; and

Whereas, With the reduction in lake levels, shoreline property has changed dramatically in
many areas. In many instances, beaches have been transformed by yegetation, which has led
property owners to seek authority to groom the beaches. However, the potential for conflict with the
long-term integrity of shore lands and habitat required extensive discussions to develop an effective
and responsible strategy; and

Whereas, As a result of the input of individual property owners, local landowner and
, environmental groups, state officials, and lawmakers, Michigan has enacted legislation, 2003 P A 14

(Enrolled House Bill No. 4257), that will allow property owners to remove vegetation and debris
fr°l!1 beaches. These actions are limited in scope and strike a workable balance between legitimate
recreational concerns and environmental considerations; and

Whereas, The effective compromise established with regard to maintenance on Michigan
beaches will be far more productive than contentiousness between property owners and
governmental regulators. This legislation capitalizes on the shared commitment private and public
interests have in the quality and the appearances of our beaches; now, therefore, be it

Resolved by the Senate (the House of Representatives concurring), That we memorialize the
Congress of the United States to work with the appropriate federal agencies in adopting guidelin~s on
beach maintenance activities as defined in 2003 PA 14. We also encourage the United States Anny
Corps of Engineers to work cooperatively with property owners on the stewardship of beaches; and
be it further

Resolved, That copies of this resolution be transmitted to the Office of the President of the
United States, the Environmental Protection Agency, the United States Army Corps of Engineers, the
Office of the Governor, the Michigan Department of Environmental Quality, the President of the
United States Senate, the Speaker of the United States House of Representatives, and the members of
the Michigan congressional delegation.
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STATE OF MICHIGAN
IN THE COURT OF APPEALS

JOAN M. GLASS,

Plaintiff/Appellee Court of Appeals No. 242641

v Lower Court Case #01-10713-CK(K)
Alcona County Circuit Court

RICHARD A. GOECKEL
and KATHLEEN D. GOECKEL,

Defendants/Appellants ~

/
PAMELA S. BURT (P47857)
Attorney for Plaintiff/Appellee
WEINER & BURT, P.C.
635 N. US 23, P.O. Box 186
Harrisville, MI 48740
(989) 724-7400

SCOTT C. STRATTARD (P33167)
Attorneys for Defendants/Appellants
BRAUN, KENDRICK, FINKBEINER
4301 Fashion Square Blvd.
Saginaw, MI 48603
(989) 498-2100
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Dated: November 11, 2003 SMITH, MARTIN, POWERS & KNIER, P.C.

By: DAVID L. POWERS (P39110)
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STATEMENT OF QUESTIONS PRESENTED
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Trial Court's Answer : No
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Defendant/Appellant's Answer: Yes

Amicus' Answer : Yes
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Defendant/Appellant's Answer: : No

Amicus' Answer : No
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INTEREST OF AMICUS CURIAE

Formed in August of 2001, Save Our Shoreline (SOS) is a

Michigan nonprofit membership corporation committed to the

preservation of riparian rights, which in Michigan includes the

right of ownership of Great Lakes riparian lands to the water's

edge, wherever that may be at any given time. Since its

formation in 2001, the grass-roots group ha~s rapidly grown to

nearly 2,000 households. SOS members have a direct and

substantial interest in this court's decision regarding the

extent and nature of their ownership of Great Lakes riparian

lands. In addition to its amicus effort in this litigation, the

group recently pursued and obtained passage in this state of

2003 PA 14, which relates to a riparian's right to maintain

waterfront property, including the control of vegetation on

Michigan's beaches. The group has also participated by way of

amicus brief in Borden Ranch PartnershiE v US Army Corps of

Engineers, 536 US 903, 122 S Ct 2355 (mem); 153 L Ed 2d 178

(2002), regarding the reach of federal statutes over Great Lakes

beaches as well as other matters. The organization is responding

to what it perceives as an organized effort, which includes

units of state and federal government, and others, to increase

public control of the lakeshores, to the prejudice of private

owners and the principle of private property.

1
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ARGUMENT

I. UNDER MICHIGAN LAW, OWNERS OF PROPERTY ABUTTING THE GREAT
LAKES OWN TO THE WATER'S EDGE.

A. The Seminal Case of Hilt v Weber Governs this Case.-- The issue at bar is governed by the landmark decision of

~ v Weber, 252 Mich 198; 233 NW 159 (1930), in which the

Michigan Supreme Court clearly and unambiguously held that

shoreline property owners on the Great Lakes,own to the water's

I edge, at whatever stage. The decision also specifically

dispelled the notion that the public trust extended landward

beyond the water's edge. Since its issuance in 1930, the

decision has stood unscarred, being neither overturned nor

criticized, by any Michigan case. To the contrary, its

principle of ownership to the water's edge at whatever stage was

reaffirmed by the Michigan Supreme Court in Peterman v ~, 446

Mich 177; 521 NW2d 499 (1994), a case which specifically held

that the riparian owner, and not the public, owned the beach

between the water's edge and the so-called "ordinary high water

mark. "I Under the authority of these cases, the argument that

the public has any ownership interest in property between the

water's edge and the so-called "ordinary high water markll must

fail.

1 The concept of "ordinary high water mar!<" is often referred to, but
seldom defined, in case law, and is further clouded by many varied
judicial, statutory and administrative definitions and references. As
a result, the term means different things to different people. For
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The decision of ~ v Weber, supra, is widely cited by

state and national authorities for its determination of the

boundary for the intersection between the Great Lakes and

riparian land. In~, a land contract purchaser of shoreline

property, in defending against foreclosure, asserted that the

seller misrepresented the property line as a boundary near the

water. He argued that the meander line2, being 277 feet from the
~

water, was the boundary under the authority of Kavanaugh v

Rabior, 222 Mich 68; 192 NW 623 (1923) and Kavanaugh v Ba~rd,

241 Mich 240; 217 NW2d (1928) (hereinafter the "Kavanaugh

cases"). The ~ court expressly overruled the Kavanaugh cases,

and held that because the boundary line extended to the water's

edge, no damage occurred.

A study of the ~ decision and its history reveals its

intellectual and historical significance. According to Professor

Theodore Steinberg., a presidential scholar at the University of

Michigan, "[b]efore the Kavanaugh case, property owners along

Michigan's shores believed that they owned to the water's edge,"

which "seemed to be a sensible boundary." Steinberg, "God's

Terminus: Boundaries, Nature, and Property on the Michigan

this reason, this brief will treat the term guardedly.
2 A meander line, according to Hilt, is simply an approximation of a

shoreline boundary for the purpose-of computing the amount of acreage
sold by the government, and was never intended to be a boundary in
fact. Hilt at 204-206.

3
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Shore," The American Journal of Legal History, Vol. XXXVII

(1993) (See Exhibit A).

The Kavanaugh cases changed that historical and legal

understanding, and "converted to public property Michigan's

hundreds and hundreds of miles" of shore. Id. at 77.

According to Steinberg, the judicial appropriation effected

by the Kavanaugh cases caused a flurry of new activity.

Shoreline renters began to withhold rent. Surveyors began

marking the new property lines. Shoreline owners organized.

Real estate brokers complained, and a bill before the

legislature to clarify the water's edge as the boundary was

passed, but vetoed by the governor. In some areas of the state,

hundreds of feet of property between the water's edge and upland

property was declared public land. lQ. at 77-78, 82. In light

of this legal turmoil, the Michigan Supreme Court promptly

accepted the ~ case for review and set forth its reason for

doing so:

Because of the conflict of authority, and also
because the executive and legislative branches of
the state government have felt the need of more
precise statement of the legal situation as a
basis of legislation, we finally determined upon
a frank re-examination of the Kavanaugh cases. . .

~ at 202. The court noted that in addition to the briefs of

the parties, it had the benefit of those of "the attorney

4
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general and others representing public and private interests as

amicus curae." lQ. Hence, the ~ decision is not some

ordinary decision on the topic; it was a momentous decision

intended to clarify a serious legal problem to a young,

developing state. A studied reading of the exhaustive decision

evidences the fact that the court intended the decision to be

the final word on the issue, not only by the decision's legal

standing, but by the strength of its reasoning. In its analysis,

the !i!.!! court carefully and methodically addressed all of the

arguments that might be brought to bear on the issue, including

an historical analysis of relevant federal and state decisions

and consideration of the public trust doctrine. With virtually

every page of the ~ decision carefully crafted, and in light

of the historical background, there can be no doubt that the

Michigan Supreme Court knew of the import of its decision; that

it applied the appropriate amount of resources in finding and

determining the law; and that it intended to bring final

resolution to the issue of shoreline ownership in Michigan.

(1) ~eder$l a!?;d State Decisions; Ownership to
Water's Edge.

On commencing its analysis, the ~ court first noted that

even in the earlier, contrary case of Kavanaugh v Baird, supra,

the court had acknowledged that "the decision was against the

weight of authority, supported by the fact that the contrary

5
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authority is substantially unanimous, in state and federal

courts, in this country and England." !!.!.!! at 203. As for

federal law, the court cited St Paul & P Railroad Co v

Schurmeie;:, 7 Wall 272, 286; 19 LEd 74 (1868) ("the water-

course, and not the meander-line, as actually run on the land,

is the true boundary") and Hardin v Jorda~, 140 US 371, 380; 11

S Ct 808, 811; 35 L Ed 428 (1890) ("the waters themselves

constitute the real boundary"). After citing additional cases

from other Great Lakes states; the court concluded that under

federal law, "the purchaser from the government of public land

on the Great Lakes took title ~ ~ water's ~ (emphasis

added)." ~ at 206.

(2) Michigan Property Rights Are Defined By
Michigan Law.

The!!.!.!! court next held that once waterfront property was

acquired by a private person, state law, and not federal law,

controlled the extent of that person's rights:

The state law became paramount on the title
after it vested in a private person.

!3., citing Hardin v Jordan, supra. This remains the law today.

See Oregon v Corvallis Sand and Gravel Co, 429 US 363, 372; 97 S

Ct 582; 50 L Ed 2d 550 (1977) ("that land had long been in

private ownership and, hence, under the great weight of

6
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precedent from this court, subject to the general body of state

property law").

(3) Under Michigan Law Prior to Hilt, Shoreline
Owners Owned To the Water's Edge.

~"

After examining and exposing the underpinnings of previous

cases on the subject, the ~ court concluded that prior to the

Kavanaugh decisions, "this court, in common w~th public opinion

and in harmony with the weight 9-! authority, assumed, without

question, that the upland proprietor owns to the water's edge. . .

(emphasis added)." lQ. at 212. In its decision, the ~ court

cited with approval People v Warner, 116 Mich 228; 74 NW 705,

711 (1898)3 and People v Silberwood, 110 Mich 103; 67 NW 1087

(1896), as well as the concurring opinion in State v Fishing &

Shooting Club, 127 Mich 580; 87 NW 117 (1901), all of which held

that private ownership extends to the water. ~,pp 208, 209.

(4) The Public Trust Doctrine Ends At The
Water's Edge.

The ~ court acknowledged that the so-called public trust

doctrine (termed the "trust doctrine" by the court) had been

recognized by Michigan courts as early as 1843 in La Plaisance

Bay Harbor Co v City of Monroe, Walker's Ch 155 (1843), which

3After noting that the high and low water marks may be synonymous, the
Warner court stated that "[t]he adjoining proprietor's fee stops
there, and there that of the State begins, whether the water be deep

7
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decision noted that "the proprietor of the adjacent shore has no

property whatever in the land covered by the water of the lake."

~ at 208. The court also noted the reference to the doctrine

in several other cases. ~. Finally, the ~ court acknowledged

heated and vigorous arguments, presumably made by the state

Conservation Department and others by way of amicus briefs, that

the trust doctrine sho~ld not end at the water's edge, but
~

should extend upward across the dry shore. ~ at 224. The

~ court clearly and unequivocally rejected this extension of

the public trust doctrine for "public control of the

lakeshores" :

With much vigor and some temperature, the loss to
the State of financial and recreational benefit
has been urged as a reason for sustaining the
Kavanaugh doctrine. It is pointed out that
public control of the lake shores is necessary to
insure opportunity for pleasure and health of the
citizehs in vacation time, to work out the
definite program to attract tourists begun by the
State and promising financial gain to its
residents, and to conserve natural advantages for
coming generations. The movement is most
laudable and its benefits most desirable. The
State should provide proper parks and playgrounds
and camping sites to enjoy the benefits of
nature. But to do this, the State has authority
to acquire land by gift, negotiation, or, if
necessary, condemnation. There is no duty,
power, or function of the State, whatever its
claimed or real benefits, which will justify it
in taking private property without compensation.
The State must be honest.

0

or shallow, and although it be grown up to aquatic plants, and
although it be unfit for navigation." Id. at 239.

t -
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~ at 224. The Court went on to point out that even under the

Kavanaugh cases, the alleged title to the meander line was

merely that of trustee under the public trust: "only for the

preservation of the public rights of navigation, fishing, and

hunting." !9. at 224. So when the ~ court opined that the

state's title ended at the water's edge, it was speaking in

terms of that title which is held in public trust. There can be

no mistaking this intention of the court in light of this

statement from the dissent:

My brother's opinion is far reaching, for it
constitutes the Michigan shoreline of 1624 miles
private property, and thus destroys for all time
the trust vested in the State of Michigan for the
use and benefit of its citizens. rd. at 231.

Of course, the majority's decision indicated that no trust was

destroyed by its decision, because it never existed in the first

place. But in any event, it is clear from the ~ decision

that no public trust extended beyond the water's edge and onto

the lakeshore.

B. Hilt v Weber Remains the Law in Michigan.

A number of decisions issued since ~ have affirmed its

holding, and the decision continues to represent the law in

Michigan. See, eg, Boekeloo v Kuschinski, 117 Mich App 619; 324

NW2d 104 (1982). Most notably, the decision was upheld and

followed by the Michigan Supreme Court 64 years after ~ in

9
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Peterma~ v ~, 446 Mich 177 521 NW2d 499 (1994). In that case,

beachowners sued the DNR for compensation due to the destruction

of their beach caused by the DNR's negligently installed boat

launch and jetties. Citing ~ v Weber, the Michigan Supreme

Court held that the state must compensate the riparian owner for

its negligent destruction and the resulting "loss of the beach

below the ordinary high water mark." Peterman at 200-202. In

~

its decision, the Peterman court specifically referenced with

approval the ~ court's conclusion that "the riparian owner

has the exclusive use of the bank and shore." Peterma~, 446

Mich at 192, citing ~, supra, at 226. And like the ~

decision, the Peterman court, 64 years later, repeated the ~
court's recognition of the benefits of "public control of the

lakeshores," but quoted again its conclusion that the state has

no power "which will justify it in taking private property

without compensation." Peterma~, 446 Mich at 193.4 Thus, the

argument that the public trust doctrine extends beyond the

actual water's edge, even when below the OHWM, has been rejected

by this state's highest court in 1930 and 1994. Both ~ and

4 The Peterman court did state that "riparian owners hold a limited

title to their property that is subject to the power of the state to
improve navigation," but that discussion was obiter dictum, and in any
event offers no consolation to plaintiff in this case. Peterman at
193-198. See also Hilt at 225, 226 ("Riparian rights are property,
for the taking or deStrUction of which by the state compensation must
be made, unless the use has a real and substantial relation to
paramount trust purpose. . . The only substantial paramount public
right is the right to the free and unobstructed use of navigable

10
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Peterman remain the law in Michigan without criticism by any

reported decision.

C. As a Rule of Property Law, Hilt Should Not Be
Overturned.

Even if modern courts could find fault with the Hilt

decision, the decision should nevertheless stand. The Michigan

Supreme Court has held that "stare decises is to be strictly

observed where past decisions establish 'rules of property' that

induce reliance." ~ v Commission of Natural Resources, 415

Mich 45; 77, 327 NW2d 838, 849 (1982), citing Lewis v Sheldon,

103 Mich 102; 61 NW 269 (1894), ~ v Weber, supra. Urged in

1982 to extend public rights of use to a creek by modifying the

definition of navigability, the Michigan Supreme Court in ~,

supra, refused:

The rules of property law which it is proposed to
change have been fully established for over 60
years, and the underlying concepts for over 125
years. Riparian and littoral land has been
purchased in reliance on these rules of law, and
expenditures have been made to improve such land
in the expectation, based on decisions of this
Court, that the public has no right to use waters
not accessible by ship or wide or deep enough for
log flotation, and that, even if there is
navigable access to a small inland dead end lake,
the public may not enter over the objection of
the owner of the surrounding land, and that the
only recreational use recognized by this Court as
an incident of the navigational servitude is
fishing. The Legislature can, if it is thought

.
waters for navigation.") Mrs. Glass does not navigate on defendant's
beach.

11
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to be sound public policy to enlarge public
access to and the use of inland waters, pass laws
providing for the enlargement of the rights of
the public in those parts of the state where the
Legislature finds that there is a shortage of
public access to inland rivers and lakes ~ ~
~ compensation ~ landowners affected ~ ~
enlarged servitude (emphasis added).

The court further stated:

The justification for this rule is not to be
found in rigid fidelity to precedent, but
conscience. The judiciary ~must accept
responsibility for its actions. Judicial "rules
of property" create value, and the passage of
time induces a belief in their stability that
generates commitments of human energy and capital
. .. It cannot be denied that some landowners
have invested their savings or wealth in reliance
on a long-established definition of navigability.
It also cannot be denied that the heretofore
private character of the waters adjacent to their
property significantly adds to its market value.
Vacationers are not manufacturers who can pass on
their losses to a large class of consumers.
Techniques to safeguard past reliance on prior
law such as prospective overruling are
unavailable where property rights are
extinguished. Prevention of this hardship could
be avoided through compensation, but this Court
has no thought of providing compensation to
riparian or littoral owners for the enlarged
servitude and the resulting reduction in
amenities and economic loss.

lQ. at 77. Since the ~ decision in 1930, riparian owners

have relied on the rule of property law established by it, and

under the foregoing authority, the rule should stand.

12
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II. THE GREAT LAKES SUBMERGED LANDS ACT DOES NOT MODIFY THE
RULE OF OWNERSHIP TO THE WATER'S EDGE ESTABLISHED BY HILT
v WEBER.

Many commentators have negligently (or overeagerly)

referred to the Great Lakes Submerged Lands Act of 1955,

recompiled as amended at MCL 324.32501 ~ ~., as a basis for

public ownership of that dry land which lies below the so-called

"Ordinary High Water Mark" as defined by that Act in a 1968
~

amendment. Such a construction not only is impermissible by the

statute's language,: but would be unconstitutional, as further

described below.

Contrary to the understanding of some commentators, the

Great Lakes Submerged Lands Act of 1955 was not new. In 1913,

the Act's predecessor, 1913 PA 326, CL 1915, §606 et seq.,

provided in part as follows: "[a]ll of the unpatented

overflowed lands, made lands and lake bottom lands belonging ~

~ sta!e ~ Michigan S?E ~ .!g trust !?:.Y i!, shall be held,

leased and controlled by the state board of control" (emphasis

added). Nedtweg v Wallace, 237 Mich 14; 208 NW2d 51 (1926)

(legislature may authorize lease of trust lands for private use

through Act) (See Exhibit B, 1913 PA 326). Like the 1955 Act

(See Exhibit C), the 1913 Act provided for leases of public

trust lands. Nedtweg at 18. Thus, at the time of the ~
decision, the court had to be keenly ?ware of the existence of

the existing Submerged Lands Act, and its directive that lands

13
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"belonging to the state of Michigan or held in trust by it" be

"held" by the state. Yet the court made no mention of the Act

in determining the rule of ownership to the water's edge that

prevails to this day, nor did the Peterman court mention the Act

in awarding compensation to a riparian owner for the loss of the

portion of his beach which Plaintiff in this case says the Act

granted to the state 39 years earlier. Since the court found
~

ownership of the lakeshore to be private, there was no reason to

look at a statute which applied only to property owned or held

in trust by the state.

Twenty-five years after the ~ court declared that

private ownership of riparian land on the Great Lakes extended

to the water's edge, the Michigan Legislature passed the Great

Lakes Submerged Lands Act of 1955, formerly compiled at MCL

322.701 et seq, and now compiled at MCL 324.32502. The stated

purpose of the Act, as amended, prior to recompilation in 1995

by PA 1994, No. 451, was as follows:

An act to authorize the department of
conservation of the state of Michigan to
grant, conveyor lease certain unpatented
lake bottomlands and unpatented made lands
in the Great Lakes, including the bays and
harbors thereof, belonging !2 ~ state ~
Michiga!:! .2.E. ~ ~ ~~ !?Yo i!:; to permit
the private and public use of waters over
submerged patented lands and the making of
agreements limiting and regulating the use
thereof; to provide for the disposition of
revenue derived therefrom; and to provide
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penalties for violation of this act
(emphasis added).

See PA 1955, No. 247, PA 1958, No. 94, §1, PA 1965, No. 293.

(See Exhibit D). Thus, the title of the act limited the act to

lands "belonging to the state of Michigan or held in trust by

it." As this court knows, Article 4, §24 of the Michigan

Constitution provides:

No law shall embrace more than one~object, which
shall be expressed in its title. No bill shall
be altered or amended on its passage through
either house so as to change its original purpose
as determined by its total content and not alone
by its title.

This constitutional provision was "designed to prevent the

legislature from passing laws not fully understood. . ." 22

Michigan Civil Jurisprudence, Statutes, §22. From the Act's

title, it is clear that it was intended to apply only to lands

"belonging to the state of Michigan or held in trust by it."

The Michigan Supreme Court having held 25 years earlier in ~
that the state neither owned nor held in trust lands on the

Great Lakes beyond the water's edge, the legislature is presumed

to have known that the Act did not apply to any lands above the

water's edge. 73 Am Jur, Statutes, §184 ("the legislature has

been presumed to have known and considered the state of the

common law").

The Act's language in its current, amended form repeats the

phrase requiring state ownership or trust rights:

15
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Sec. 32502. The lands covered and affected by
this part are all of the unpatented lake
bottomlands and unpatented made lands in the
Great Lakes, including the bays and harbors of
the Great Lakes, belonging !Q ~ state 2..£ ~
.:!:!! tru~t eY !!, including those lands that have
been artificially filled in. The waters covered
and affected by this part are all of the waters
of the Great Lakes within the boundaries of the
state. This part shall be construed so as to
preserve and protect the interests of the general
public in the lands and waters described in this
section, to provide for the sale, lease,
exchange, or other disposition ;pf unpatented
lands and the private or public use of waters
over patented and unpatented lands, and to permit
the filling in of patented submerged lands
whenever it is determined by the department that
the private or public use of those lands and
waters will not substantially affect the public
use of those lands and waters for hunting,
fishing, swimming, pleasure boating, or
navigation or that the public trust in the state
will not be impaired by those agreements for use,
sales, lease, or other disposition. The word
"land" or "lands" as used in this part refers !Q
~ aforesaid described unpatented lake
botto~,lands and unpatented made lands and
patented lands in the Great Lakes and the bays
and harbors of the great lakes lying below and
lakeward of the natural ordinary high-water mark,
but this part does not affect property rights
secured by virtue of a swamp land grant or rights

I acquired by accretions occurring through natural
means or reliction. For purposes of this part,
the ordinary high water mark shall be at the
following elevations above sea level,
international Great Lakes datum of 1955: Lake
Superior, 601.5 feet; Lakes Michigan and Huron,
579.8 feet; Lake St. Clair, 574.7 feet; and Lake
Erie, 571.6 feet (emphasis added).

(See Exhibit E). Again, under this section, the Great Lakes

Submerged Lands Act applies only to tqose "bottomlands and. . .
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lands in the Great Lakes. . . belonging to the state or held in

trust by it." The Act defines the term "lands" by referring to

"the aforesaid described. . . bottomlands and. . . lands. . . in

the Great Lakes. . . lying below the natural ordinary high water

mark. . . " Accordingly, since the "aforesaid described

bottomlands and lands" are limited to those "belonging to the

state or held in trust by it," the term "lands" does not

include the lands which the ~ Court previously declared

private property: land above the water's edge, wherever it

occurred at any given moment. Thus, the Act and its subsequent

statutory definition of the ordinary high water mark in this

section has no bearing on the issue of the extent of riparian

ownership. Simply put, the Act has no application to private

riparian land above the water's edge, and that is why neither

the Hilt nor Peterman courts referred to the Act in their-
decisions.5

Indeed, the Michigan Supreme Court in Peterman, supra,

determined ownership to the water's edge without reference to

the Great Lakes Submerged Lands Act, even 39 years after the

sThis interpretation of the Great Lakes Submerged Lands Act of 1955 was
also the interpretation given it by Michigan's Department of
Conservation in 1961, as explained by the Michigan Supreme Court in
People v Broedell, 365 Mich 201, 206; 112 NW2d 517 (1961):

Plaintiff says that in administering the submerged lands acts,
above mentioned, it follows the "philosophy" which it says is
found in Hilt v Weber [citations omxtted] of a movable freehold,
that is to say, that the dividing line between the state's and
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Act's passage. Similarly, not a single reported decision has

held that the Act sets the line between public and private

ownership.6 The position espoused by plaintiff in this case may

represent the hopes and dreams of the Coastal States

Organization? (See Plaintiff's Brief, Appendix I) and those

the riparian owners' land follows the water's edge, or shoreline
at whatever level it may happen to be from time to time.

6 The Land Title Standards Conunittee of the Real ~Property Law Section

of the State Bar of Michigan has published, as part of its Land Title
Standards, 5th Edition, a section discussing the boundary of property
adjoining the Great Lakes. Section 24.6 provides as follows:

The Waterfront Boundary Line of Property Abutting the Great Lakes
is . . . the naturally occurring water's edge. . ."

Having rejected the proposition that th~ Great Lakes Submerged Lands
Act of 1955 establishes public ownership of the lakeshore, the
Conunittee mentions the Act in a "Caveat":

To the extent the Act suggests that the state owns all unpatented
land below the Ordinary High Water Mark, the Act conflicts with
~ v Weber, supra. This conflict has not been considered or
resolved by the courts.

Amicus does not consider all parts of Section 24 of the Land Title
Standard as authoritative, in part because of our research disclosing
that 2 of the 6 members on the Water Rights Subconunittee were MDEQ
employees, and one of those was a biologist, and not an attorney. The
above-quoted passages, however, do provide some guidance to the court.

7 Much confusion relating to the interpretation of the Great Lakes
Submerged Lands Act has resulted from both the casual misreading of
the statute, and from the bias of strong, well-moneyed organizations
that seek a meaning of the statute different from its legislative
intent. For an example of casual misreading, see Research Memorandum,
Ohio Legislative Service Conunission, June 22, 2001 (See Exhibit F)
("It appears that the statute indicates that the state owns lakeward
of the high water mark"). For an example of biased writings, see
"Putting the Public Trust Doctrine to Work," 2d Edition, p 72 (Coastal
States Organization 1997) ("Michigan, by statute, has defined the
upper boundary of its public trust shorelands as the 'ordinary high
water mark. . ."') The first edition of this work is cited
extensively by plaintiff. The Coastal States Organization is an
organization of governors of coastal states dedicated to "improved
[governmental] management of the nation's coasts, oceans, and Great
Lakes." Its above-referenced work reflects its bias when it laments
that "over 90 percent of the adjacent uplands are privately owned,
raising difficulties for the public to access the trust shore lands
below the ordinary high water mark." lS!. at 2. Further, it advocates
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acting in concert with it, but it is not the law in the State of

Michigan.

Nearly 50 years after the passage of the Great Lakes

Submerged Lands Act, there is simply no authority to support the

proposition that the Act redefined the boundary between private

and public property along the shore of the Great Lakes.B More

the public trust doctrine as "a useful tool" '~hat can be used to
"improve the stewardship of state trustees" over the lands the authors
believe come under the doctrine. rd. at xiii. In other words, the
focus of the work is to use the :public trust doctrine to expand
governmental control of property so that such property can be
"managed" by the government, to the exclusion of private citizens.

8 Often cited by public rights advocates is a 1978 Attorney General

opinion which is quizzically characterized as "well reasoned" in an
otherwise well-respected work. See Cameron, Michigan Real Property
Law, 2d Edition, §3.5 (ICLE 1993), citing 1977-1978 OAG No. 5,327 at
518 (July 6, 1978) (See Exhibit G). The plaintiff is right in being
critical of the 1978 opinion, but for the wrong reasons. (See
Plaintiff's Brief, p.7). A prior published opinion asserted that
ownership extended to the water's edge. See 1932-1934, OAG, p.286
(July 13, 1933) (See Exhibit H).

The 1978 opinion gratuitously mentions Hilt v Weber, but not its
holding of ownership to the water's edge. That:lS the first mistake of
the opinion. The opinion cites the Great Lakes Submerged Lands Act of
1955, and simply concludes, without analysis, that the Act "indicates
the dividing line between the upland and the submerged land is the
ordinary high water mark." The failure to provide any analysis for
that conclusion, or to explain how the legislation could do so without
condemnation, is the second mistake of the opinion. Finally, the
opinion cites Hilt out of context and in a misleading fashion in its
conclusion tha~t]he riparian owner has exclusive use of the bank
and shore. . ., although title is in the state." Unfortunately, it is
the missing language that reveals the Hilt court's intent. It is true
that the decision held that "the riparTan owner has exclusive use of
the bank and shore;-:-;;-Hilt at 226. That holding comports with the
decision's determinationof ownership to the water's edge, at whatever
stage. But the court did not hold that "title is in the state."
Instead, it merely referred ~a WISConsin decision which so held:

And it has been held that the public has no right of passage over
dry land between low and high water mark, but the exclusive use
is in the riparian owner, although the title is in the state.
Dow~l v Jantz, supra [180 Wis 225, 193 NW 393 (1923)]"

That the Hilt court considered another state's decision does not mean
that it a~ted it as dispositive. By its presentation of the Hilt
decision, the 1978 opinion was either intellectually dishonest, or-It
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importantly, because ~ and its predecessors established a

rule of property law,9 any readjustment of the property line

f without compensation would be an unconstitutional taking, and

such a construction would render the statute void. Thayer v

Michigan Dept of Agriculture, 323 Mich 403; 35 NW2d 360 (1949).

Indeed, both the ~ and Peterman decisions warned that to gain

"public control of the lake shores. . . the state may do so

only by gift, negotiation, or, if necessary, condemnation."

Peterman at 193, citing ~ at 224. A taking by legislative

fiat was not listed as a permissible way for the state to

acquire the lakeshore. As set forth above, and to its credit,

the legislature never so intended.

CONCLUSION

The lakeshore which the Circuit Court wrongfully

appropriated from the defendant in this case belongs to the

defendant riparian owner, as determined by the Michigan Supreme

Court in ~ (1930) and Peterman (1994). No reported decision

has since held to the contrary. The Great Lakes Submerged Lands

represented sloppy research and writing. Neither bodes well for the
authority of the opinion. An attorney general opinion is not binding
on this court, and this court should disregard the 1978 opinion in its
analysis of the issue at bar. Danse Corporation v City of Madison
Heights, 466 Mich 175; 644 NW2d 721 (2002).

9 Also, a long-standing construction given to a statute by the

executive of the Department of the State Government, which has been
accepted as universal, will not be distuEbed without strong reasons,
especially where it has become, to some extent, a rule of property,
and where many titles depend on it. Malonny v Mahar, 1 Mich 26
(1847), cited in 22 Mich Civ Juris, Statutes, §168.
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Act does not, and constitutionally could not, change the

ownership of Defendant's riparian property, and again, no case

has ever held to the contrary. The trial court's decision is in

error, and should be reversed.

Michigan's 3,288 miles of shoreline is perhaps some of the

most expensive real estate in the world. Taxes generated by

this property serve to fund local governments and schools, and

the property supports our nation's number on~e industry (and our

state's number two industry), travel and tourism, of which

beaches are the primary factor (See Houston, "The Economic Value

of Beaches--A 2002 Update," Exhibit I). Assertions of ownership

by state and federal agencies, as well as Plaintiff and those

similarly situated, cloud riparian titles, negatively impacting

real estate values and the resulting tax base. In addition to

reversing the trial court, this court should publish its

I decision to once again remind the bench and bar, as well as the

Iii,: public, of Michigan's rule of ownership to the water's edge, at

,... whatever stage.'~,.. .

!
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STATE OF MICHIGAN

COURT OF APPEALS

JOAN M. GLASS, FOR PUBLICA nON
May 13, 2004

Plaintiff-Appellee, 9:00 a.m.

v No. 242641
Alcona Circuit Court

RICHARD A. GOECKEL and KAnn..EEN D. t'C No. 01-10713-CK
GOECKEL,

Defendants- Appellants.

Before: O'Connell, P .J., and Wilder and Murray, JJ.

MURRAY,J.

I. Introduction

Plaintiff, a neighbor of defendants, asserts that as a member of the general public, she
"has the right to navigate and walk across those portions of the shore and waters of Lake Huron
lying below and lakeward of the natural ordinary high-water mark, free from obstruction or
interference by defendants." Defendants argue that their property rights extend to the waters'
edge, and that plaintiff could not walk beyond the waters' edge and onto their property. The trial
court held that plaintiff was entitled to freely traverse the "shore of Lake Huron lying below and
lakewards of the natural ordinary high water mark as specifically defmed in MCL 324.32502."
We conclude otherwise, and therefore reverse the trial court's order granting plaintiff's motion
for summary disposition and remand for entry of an order granting defendants' motion for
summary disposition.

II. Material Facts and Proceedings

Since 1997, defendants have owned property east of US-23 in Alcona County that abuts
Lake Huron. Plaintiff has, since 1967, owned property in Alcona County west of US-23 and,
essentially, on the other side of US-23 from defendants' property. In the deed to her property,
plaintiff was granted a fifteen-foot easement across defendants' property "for ingress and egress
to Lake Huron."
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According to plaintiff's first amended complaint, a dispute between plaintiff and
defendants arose in August 2000, when plaintiff trimmed several tree branches that were
impeding her use of the easement. In spring 2001, the dispute continued with defendants I

objecting to any pruning of trees or bushes. According to plaintiff, defendants obstructed the
entrance to the easement by parking Mr. Goeckel' s vehicle at the entrance. Additionally,
plaintiff claimed that defendants threatened or did interfere with her right to walk across the
beach area, between the ordinary high-water mark and Lake Huron, in front of defendants'
property. As a result, plaintiff filed a three-count first amended complaint, asking the trial court
to enjoin defendants from interfering with her rights to the express easement and the usage of the
shoreline.

The parties eventually resolved the issues pertaining to the express easement, resulting in
plaintiff being able to utilize the easement for ingress and egress to 1--ake Huron, to use the beach
portion of the easement for sunbathing and lounging, and to do certain pruning to ensure that the
easement remain unimpeded in at least a ten-foot wide area.

Regarding the remaining issue, defendants moved for summary disposition pursuant to
MCR 2.116(C)(8) and (9), arguing that, as a matter of law, plaintiff was not entitled, over
defendants' objections, to walk across the beach fronting defendants' property between the high-
water mark and the lake. Plaintiff filed a response seeking summary disposition in favor of her
right engage in such activity. The trial court, stating that "there is no clear precedent here,"
granted plaintiff summary disposition in favor of plaintiff on the following basis:

However, it appears to this Court that Plaintiff has the better argument and
the Court therefore rules in Plaintiffs favor. The Great lakes Submerged Land
Act, MCL § 324.32501 et seq[.], does provide for a specific definition of the high
water mark of Lake Huron and does seem to support the argument that the
Plaintiff s [sic] have the right to use the shore of Lake Huron lying below and
lakewards of the natural ordinary high water mark for pedestrian travel.

III. Analysis

A. Standard of Review

Although the trial court did not indicate under which court rule it granted summary
disposition, plaintiff moved for summary disposition pursuant to MCR 2.116(C)(1 0). Therefore,
we will consider the trial court's ruling as if it were granted under that subrule. We review a
decision granting summary disposition de novo, Psaila v Shiloh Industries, Inc, 258 Mich App
388, 391; 671 NW2d 563 (2003), applying the same standard under MCR 2.116(C)(10) that the
trial court was required to utilize:

1m her first amended complaint, plaintiff only asserts that Mr. Goeckel attempted to interfere
with her easement and statutory rights. However, because both Mr. and Mrs. Goeckel are
defendants, we will refer to them collectively.

-2-
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Summary disposition may be granted pursuant to MCR 2.116(C)(10)
when, except with regard to the amount of damages, there is no genuine issue
about any material fact. When deciding a motion for summary disposition
pursuant to MCR 2.116(C)(10), a court must consider all pleadings, affidavits,
depositions, and other documentary evidence in the light most favorable to the
nonmoving party. Ritchie-Gamester v Berkley, 461 Mich 73,76; 597 NW2d 517
(1999). The nonmoving party has the burden of rebutting the motion by showing,
through evidentiary materials, that a genuine issue of disputed fact does exist.
Smith v Globe Life Ins Co, 460 Mich 446,455; 597 NW2d 28 (1999). [Old Kent
Bank v Kal Kustom, Inc, 255 Mich App 524, 528-529; 660 NW2d 384 (2003).]

Additionally, "[t]he trial court properly grants summary disposition to the opposing party under
MCR 2.116(1)(2) if the court determines that the opposing party, rather than the moving party, is
entitled to judgment as a matter of law." Washburn v Michailoff, 240 Mich App 669, 672; 613
NW2d 405 (2000).

B. Riparian Rights and The Public Trust Doctrine

Defendants claim that, as owners of property abutting Lake Huron, they have the
exclusive right to use the land up to the waters' edge, and that they can therefore preclude
plaintiff from traversing anywhere on their property above the waters' edge. In support of this
position, defendants principally rely on Hilt v Weber, 252 Mich 198; 233 NW 159 (1930). Hilt,
which we will review in detail later in this opinion, contains a thorough discussion of the rights
of riparian owners along our Great Lakes. However, in order to properly understand the context
under which Hilt was decided, we must first review the so-called "Kavanaugh Cases,"
Kavanaugh v Rabior, 222 Mich 68; 192 NW 623 (1923) and Kavanaugh v Baird, 241 Mich 240;
217 NW 2 (1928), which were both overruled in Hilt.

In Rabior, supra, the plaintiff was the owner of Saginaw Bay waterfront property. The
defendant built a summer cottage on a 280- foot wide strip of land between the plaintiff s lots and
the shoreline, which the plaintiff claimed ownership to because the strip of land was created
through accretions.2 The Supreme Court held that the strip of land, which was located between
the meander line3 and the water line, was "in the law, submerged land and lake bottom." Id. at

2 The terms "accretion" and "reliction" are used frequently in the cases discussed in this opinion.

"Accretion" is defined as "the gradual accumulation of land by natural forces, especially as
alluvium is added to land situated on the bank of a river or on the seashore." Black's Law
Dictionary (7th ed) at 21. "Reliction" is defined as "the alteration ofa boundary line because of
the gradual removal of land by a river or stream." Black's Law Dictionary (7th ed) at 1293.
These terms are not particularly useful in this case, however, because we are here dealing with
land resulting from receding waters, which is defined as, but not always referred to as,
"dereliction." Black's Law Dictionary (7th ed) at 454.
3 Meander lines were established by surveyors to determine acreage and values of property, not

to create a strict boundary. Whitaker v McBride, 197 US 510, 512; 25 S Ct 530; 49 L Ed 857
(1905). The meander line for the Great Lakes was originally established by government survey

(continued.. .)
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69. This conclusion was compelled because, according to the Court, the strip of land had been
submerged when the meander line was drawn, the strip of land only appeared because of a
gradual recession of the water, and, therefore, the land should continue to be regarded in the law
as lake bottom:

We think a fair inference is, from the meager testimony, that the disputed
strip was submerged when the meander line was established, and that the disputed
strip is the result of the recession of the waters and not of accretions. If this be
true, the disputed area must be regarded in the law as lake bottom. When the
meander line was established it fixed the status of the disputed strip as lake
bottom, and this status in the law would not change even though a portion of it
had become dry land. [Id at 70-71.]

This conclusion was based upon the Court's view that "riparian owners along the Great Lakes
own only to the meander line, and that title, outside this meander line, subject to the rights of
navigation, is held in trust by the state for the use of its citizens." Id. at 71, quoting Ainsworth v
Munoskong Hunting & Fishing Club, 159 Mich 61; 123 NW 802 (1909). Thus, because the
plaintiff did not have title to the strip of land that resulted from the water receding, he was not
entitled to eject the defendant from the strip of land.

Five years later, the Court decided another case regarding the same property, but
involving partially different parties. In Baird, supra, the plaintiff brought suit against the
defendant, the State Director of Conservation, seeking to quiet title to the same strip of land.
Much as he did in the prior case, the plaintiff argued that he held title to the land by means of
accretion and reliction. The defendant, on the other hand, asserted title in the name of the state,
which held title to the land in trust for the benefit of the people.

The trial court ruled in favor of the defendant. In afflrIning the trial court, the Court took
judicial notice that the land was created by both accretion and reliction, but most potently
through reliction, for "Saginaw Bay is very shallow at the shores, and but slight recession of the
water uncovers a large area." Id. at 242. Relying upon its holding in Rabior, the Court held that
the land had previously been submerged land, and therefore the relicted land (which had grown
in size since Rabior was decided) was held by the state in trust for the people:

If the title to the lake bottom passed to the state in trust upon its admission
to the Union, and that title did not shift and change with the shifting and changes
in conditions, and we so held in that case, then the title to the property here in
question is in the State in trust, and is not in the plaintiff, and to sustain the
plaintiff's contention necessitates the overruling of the Rabior Case and the cases
which have preceded it. [Id at 243.]

Although the Court recognized that it would have to reverse Rabior in order to hold that the
plaintiff owned the land to the waters' edge, it refused to do so even while conceding that its

(...continued)

in 1851, Boekeloo v Kuschinski, 117 Mich App 619, 630; 324 NW2d 104 (1982), fourteen years
after our state entered the Union in 1837.
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decisions in Rabior and Baird were "against the overwhelming weight of authority ." Id. at 252-
253. Thus, the Court held that all land that was Great Lakes bottomland at the time the state
entered the Union, but which was now dry because of accretion or reliction, was held by the state
and not the riparian owner: ",'

Changes in condition from year to year do not change the title or rights of
the state. They are fixed as of the date of the admission of the State into the
Union. So, likewise, are the rights of the riparian owner. When the State was
admitted into the Union the lands here bordering on Saginaw Bay were owned by
the Federal government. It held them as proprietor and when it sold, the right of a
riparian owner as of that date passed to its grantee. [Id. at 253.]

As noted, Hilt expressly overruled the Kavanaugh cases", Hilt, supra at 227. Hilt
involved a land contract foreclosure. The property at issue, which the defendants had purchased
from the plaintiffs, abutted Lake Michigan. The meander line was some 277 feet from the
waters' edge, and the plaintiffs' real estate agent had placed a stake in the ground one hundred
feet from the water, informing the defendants (at that point prospective purchasers) that the stake
represented the boundary of the plaintiffs' property. The defendants prevailed in the trial court,
and were awarded damages for the plaintiffs' failure to pass title to the 177 feet of land between
the stake and the meander line, which under the Kavanaugh cases was land held in trust by the
state subject to riparian rights of the upland owner. Id. at 201. The issue on appeal concerned
the damages recovered by the defendants, which required the Court to examine "the respective
rights of the State and the riparian owner in the strip of relicted land." Id.4 In doing so, the
Court had to reexamine the Kavanaugh cases, since they specifically dealt with the respective
rights between the state and riparian owners to relicted land.

The Hilt Court first addressed the proposition from the Kavanaugh cases that the
I meander line was drawn at the waters' edge and to be considered a boundary line. The Court

flatly rejected such a conclusion, instead holding that, at least until the Kavanaugh cases,
precedent had uniformly established that the meander line was not a boundary, nor was it run at
the waters' edge:

It is well know that, in innumerable instances, as in that at bar, the
meander line was not run at the waters' edge in fact. It is also established that it is
not a boundary in law. In Railroad Co v Schurmeir[74 US 272; 7 Wall 272; 19 L
Ed 74 (1869)], it was pointed out that, by the act of congress providing for the
survey, while the straight lines were given the force of boundaries, no mention
was made of meander lines in the act; that they were a device of the surveyor for

4 The Court noted that some of the land at issue had been upland since the state entered into the
Union, but that the remainder became dry by accretion and reliction. Id.
s The Court emphasized that its opinion only addressed dry land "extending meandered upland
by gradual and imperceptible accession or recession of the water, on the lake side of the meander
line," as opposed to submerged lands. Id. at 203.

-5-
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the purpose of reporting the contents of the subdivision and to enable the surveyor
general to make a plat required by law. They were run as merely general, not
accurate, representations of the shore. Blodgett & Davis Lbr. Co. v. Peters, 87
Mich. 498[; 49 NW 917;] (24 Am. St. Rep. 175) [(1891)]; United States v. Lane,
260 U.S. 662[; 43 S Ct 236; 67 L Ed 448 (1923)]. [Hilt, supra at 204.]

See, also, id., at 212 (the meander line "was not meant to be strictly accurate in depicting the
precise sinuosities of the shore. The boundary was where nature had placed it-at the water's
edge.").

Having rejected this first proposition underlying the holdings in the Kavanaugh cases, the
Court turned to "the second proposition of the Kavanaugh Cases, that the status of land as lake
bottom, fixed when the meander line was run, did not change in law even though a portion of it
afterward became dry land." Id. at 213. In rejecting the holding that previously submerged dry
land remained submerged land under the law, the Court examined the two cases relied upon by
the Baird Court: Sterling v Jacks-on, 69 Mich 488; 37 NW 845 (1888), and State v Venice of
America Land Co, 160 Mich 680; 125 NW 770 (1910). The Hilt Court concluded that neither
Sterling nor Venice of America supported the holdings in the Kavanaugh cases, id. at 216, and
instead held that title to private lake front6 land follows the shore, even when the shoreline
changes over the years:

On the contrary, this court often had declared the effect of a meander line
upon the Great Lakes in harmony with authority elsewhere, and, at least
inferentially, had recognized that title would follow the shore in case of change of
condition under private ownership, in accordance with the common law. [Id. at
216-217.]

Indeed, throughout its opinion, the Court noted how the Kavanaugh cases had "put the Great
Lakes in a legal straightjacket" by deviating from prior Michigan law and common law, which
held that riparian owners hold title to the land up to the waters' edge:

Prior to the Kavanaugh Cases there appears to have been little or no
conflict of law upon the effect of reliction on title. The law of the sea applies to
the Great Lakes. Hardin v. Jordan[, 140 US 371; 11 S Ct 808; 35 L Ed 428
(1891)] ,supra. All maritime nations, recognizing the vagaries of the sea, beyond
human control and anticipation, have evolved systems of law, founded upon
rational conceptions of common justice, to adjust and compensate its effects. The
most ordinary effect of a large body of water is to change the shoreline by
deposits or erosion gradually and imperceptibly. In such cases it is the general,
possibly universal, rule, except for the Kavanaugh Cases, and except in a few
States where riparian rights have been extinguished by Constitution or statute,

6 The rules of riparian rights and the public trust doctrine set forth in Hilt and its progeny only
apply to the shoreline of the Great Lakes and their connecting navigable waterways. Bot! v
Comm of Natural Resources, 415 Mich 45,71; 327 NW2d 838 (1982).
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that the title of the riparian owner follows the shoreline under what has been
graphically called "a movable freehold." 28 Hallsbury, Laws of England, 361.
[Id. at 219 (emphasis added).]

As support for its holding, the Hilt Court relied upon many state and federal decisions. See id. at
220. In particular, the following passage from Shively v Bowlby, 152 US 1; 14 S Ct 548; 38 LEd
331 (1894), clarified both the distinction between the title to submerged lands held by the states,
and the riparian right to land as the water recedes and rises over the years:

"The rule, everywhere admitted; that where the land encroaches upon the
water by gradual and imperceptible degrees, the accretion or alluvion belongs to
the owner of the land, is equally applicable to lands bounding on tide waters or on
fresh waters, and to the King, or the State as to priyate persons; and is
independent of the law governing the title in soil covered by the water.'

"The reason ordinarily given for the rule is that it is necessary to preserve
the riparian owner's right of access. Other reasons sometimes are that it is within
the maxim, de minimis non curat lex, or that since the riparian owner may lose
soil by the action of the water he should have the benefit of any land gained by the
same action." 45 C. J. p. 525. [Jd. at 219-220 (emphasis modified in part).]

Hence, under Hilt, a riparian owner has the exclusive right to the use of relicted land
subject only to the state's navigational servitude, and therefore "it has been held that the public
has no right of passage over dry land between low and high-water mark but the exclusive use is
in the riparian owner. . . ." Id. at 226.7 Although the riparian owner has the exclusive right to
utilize such land while it remains dry, because it once again may become submerged, title
remains with the state pursuant to the public trust doctrine. Id. This is so because a riparian

! owner cannot interfere with the public's right to the free and unobstructed use of navigable
i waters for navigation purposes. Id.

As the foregoing demonstrates, the Hilt Court placed Michigan riparian law, as it pertains
to navigable waters, back in conformity with the common law as it existed in Michigan before
the Kavanaugh cases. Courts since then have recognized that under Hilt, a riparian owner has
exclusive use of the dry land to the waters' edge, and loses the exclusive right to use that same
dry land when it becomes submerged by the rising waters. See, e.g., Peterman v Dept of Natural
Resources, 446 Mich 177, 192-193; 521 NW2d 499 (1994) (quoting Hilt, the Supreme Court
stated that it "has long held" that "'the right to acquisitions to land, through accession or
reliction, is itself one of the riparian rights.' Hilt, supra at 218. Hence, the 'title of the riparian
owner follows the shoreline under what has been graphically called 'a moveable freehold."');

7 This principle in Hilt is dicta, since the dispute in that case did not involve the public's right to

access relicted land. However, the principle was endorsed by the Hilt Court, and it is consistent
with and germane to the actual holding in Hilt, i.e., that the riparian owner has exclusive use to
the land running to the waters' edge. People v Schaub, 254 Mich App 110, 117 n 2; 656 NW2d
824 (2002).
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Bott v Comm of Natural Resources, 415 Mich 45, 82-84; 327 NW2d 838 (1982) ("In Hilt, a
recent holding in the Kavanaugh Cases that owners adjacent to the Great Lakes hold title to land
running along the meander line but not to the waters' edge was re-examined and overruled.");
Klais v Danowski, 373 Mich 262, 279; 129 NW2d 414 (1964) (recognizing under Hilt that a
riparian owner has use of the land to the waters' edge, including any new land occurring through
accretions or reliction); Donohue v Russell, 264 Mich 217, 218; 249 NW 830 (1933)
(recognizing that Hilt "held that the riparian owner owns the land beyond the meander line to the
edge of the water."); Boekeloo v Kuschinski, 117 Mich App 619, 626-627; 324 NW2d 104
(1982); Turner Subdivision Prop Owners Ass'n v Schneider, 4 Mich App 388, 391; 144 NW2d
848 (1966) ("Hilt established that a riparian owner owns land between the meander line and the
water."); Nordale v Waxberg, 84 F Supp 1004, 1006 CD Alas, 1949) (recognizing that in Hilt "it
was held that the boundary line of riparian owners along the Great Lakes is the waters' edge, and
not the meander line. The riparian owner has the right to accretion.").

The Hilt conclusion that a riparian owner has the right to the exclusive use of relicted
land is entirely consistent with the title held by the State under the public trust doctrine. This
doctrine, which places lands submerged beneath the Great Lakes and those waters themselves in
trust with the state, was explained by the United States Supreme Court in Illinois Central R Co v
Illinois, 146 US 387, 452; 13 S Ct 110; 36 L Ed 1018 (1892):

That the state holds the title to the lands under the navigable waters of
Lake Michigan, within its limits, in the same manner that the state holds title to
soils under tide water, by the common law, we have already shown; and that title
necessarily carries with it control over the waters above them, whenever the lands
are subjected to use. But it is a title different in character from that which the
state holds in lands intended for sale. It is different from the title which the
United States holds in the public lands which are open to preemption and sale. It
is a title held in trust for the people of the state, that they may enjoy the navigation
of the waters, carry on commerce over them, and have liberty of fishing therein,
freed from the obstruction or interference of private parties. [Emphasis added.]

That the state of Michigan holds in trust the submerged lands beneath the Great Lakes within its
borders for the free and uninterrupted navigation of the public is without doubt. See Peterman,
supra at 194; Nedtweg v Wallace, 237 Mich 14, 16-17; 208 NW 51 (1926); People v Massey,
137 Mich App 480, 485; 358 NW2d 615 (1984). Importantly, the public trust doctrine "is not
limited to water sufficiently deep to float craft, but extends to the point where it joins the ground
of the riparian owner, 'whether the water be deep or shallow, and although it be grown up to
aquatic plants and unfit for navigation.'" State v Lake St Clair Fishing & Shooting Club, 127
Mich 580,586; 87 NW 117 (1901) (Hooker, J., concurring), quoting People v Warner, 116 Mich
228,239; 74 NW 705 (1898).

The law of riparian rights and the public trust doctrine therefore go hand-in-hand. As the
Peterman Court accurately described the two principles:

The State of Michigan holds in trust the navigable waters of the state in
behalf of its citizens, and riparian owners hold "the right to use and enjoy" their
riparian property "subject to the public right of navigation. . . ." Hall v Alford,
114 Mich 165, 167; 72 NW 137 (1897). [Peterman, supra at 194.]

-8-
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The dividing line between the two is the waters' edge. Warner, supra. After all, an
indispensable requisite to the riparian doctrine is actual contact of the land with the water. Klais,
supra at 279; Turner Subdivision, supra at 391. It is therefore clear that, in this case, defendants'
riparian rights provided them with the exclusive use of the relicted land and beach in front of
their land up to the edge of Lake Huron. Hilt, supra. Although the state holds title to land
previously submerged, the state's title is subject to the riparian owner's exclusive use, except as
it pertains to navigational issues. Id.; Peterman, supra at 195. However, if and when the Great
Lakes rise, the riparian owner no longer has exclusive use to that submerged land, for the state's
title in public trust for navigational purposes becomes paramount. Id. Accordingly, because
defendants have the right to the exclusive use and enjoyment of their land to the waters' edge, we
hold that they may properly prohibit plaintiff from traversing beyond the waters' edge while
adjacent to defendants' property. Hilt, supra.

~

C. Great Lakes Submerged Land

Plaintiff argues that, despite the foregoing case law, MCL 324.32502 provides her with a
statutory right to traverse defendants' property anywhere between the ordinary high water mark
and the lake. The trial court, in fact, so held. That statutory provision,8 which sets forth how the
entire part 325 is to be construed, establishes the ordinary high-water mark for Lake Huron at
579.8 feet above sea level. The remainder of the statute provides as follows:

Sec. 32502. The lands covered and affected by this part are all of the
unpatented lake bottomlands and unpatented made lands in the Great Lakes,
including the bays and harbors of the Great Lakes, belonging to the state or held
in trust by it, including those lands that have been artificially filled in. The waters
covered and affected by this part are all of the waters of the Great Lakes within
the boundaries of the state. This part shall be construed so as to preserve and
protect the interests of the general public in the lands and waters described in this
section, to provide for the sale, lease, exchange, or other disposition of unpatented
lands and the private or public use of waters over patented and unpatented lands,
and to permit the filling in of patented submerged lands whenever it is determined
by the department that the private or public use of those lands and waters will not
substantially affect the public use of those lands and waters for hunting, fishing,
swimming, pleasure boating, or navigation or that the public trust in the state will
not be impaired by those agreements for use, sales, lease, or other disposition.
The word "land" or "lands" as used in this part refers to the aforesaid described
unpatented lake bottomlands and unpatented made lands and patented lands in the
Great Lakes and the bays and harbors of the Great Lakes lying below and
lakeward of the natural ordinary high-water mark, but this part does not affect

8 MCL 324.32502 is a section within Part 325 of the Natural Resources and Environmental
Protection Act. Part 325 was added by 1994 PA 451, and the predecessor to the part, The Great
Lakes Submerged Lands Act, MCL 322.701 et seq., was repealed by 1995 P A 59.

-9-
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property rights secured by virtue of a swamp land grant or rights acquired by
accretions occurring through natural means or reliction. [Emphasis added.]

Applying as we must the unambiguous language of this statute, Charter Twp of
Northville v Northville Pub Schools, 469 Mich 285, 290; 666 NW2d 213 (2003), it is clear that
this section merely sets forth the rules for construing the different sections within part 325, and
that it provides no substantive rights. Moreover, even if the statute did set forth substantive
rights, it would not afford plaintiff relief. The statute addresses six particular matters: (1) it
identifies the lands that are covered and affected by the part; (2) it instructs that the part shall be
construed to preserve and protect the public's interest in the lands and waters described in the
section; (3) it provides for the state's ability to sell, lease, or exchange unpatented submerged
lands; (4) it provides for the private or public use of waters over patented and unpatented lands;
(5) it permits the filling in of submerged lands whenever the appropriate state department
determines it will not substantially affect the public's right to use such lands and waters for
hunting, fishing, swimming, pleasure boating, or navigation or impair the public trust in the state;
and (6) it declares that the entire part "does not affect property rights. . . acquired by accretions
occurring through natural means or reliction." Thus, MCL 324.32502 contains no provision
guaranteeing any member of the public the right to walk on a beach fronting private property
along one of the Great Lakes. Moreover, it specifically preserves those riparian rights set forth
in Hilt and its progeny. Therefore, the trial court erred in holding that MCL 324.32502 grants
plaintiff the right to walk on defendants' beach over defendants' objection.

Finally, we reject plaintiff's argument that upholding defendants' riparian property rights
will preclude residents or visitors to our Great Lakes and connecting waterways from enjoying
the vast beaches bordering our state. Our Supreme Court has repeatedly noted that the state has
several means available to it in order to preserve Great Lakes beaches for public use without
interfering with a riparian owner's property rights:

It is pointed out that public control of the lake shores is necessary to insure
opportunity for pleasure and health of the citizens in vacation time, to work out
the definite program to attract tourists begun by the State and promising financial
gain to its residents, and to conserve natural advantages for coming generations.
The movement is most laudable and its benefits most desirable. The State should
provide proper parks and playgrounds and camping sites and other
instrumentalities for its citizens to enjoy the benefits of nature. But to do this, the
State has authority to acquire land by gift, negotiation, or, if necessary,
condemnation. [Hilt, supra at 224.]

Accord Peterman, supra at 193; Bott, supra at 83-84.

IV. Conclusion

As riparian owners, defendants have the exclusive right to the use and enjoyment of the
land which, once submerged, has now become exposed by receding waters. Plaintiff has neither
a statutory nor a common law right to interfere with that use. However, as a member of the
public, plaintiff is entitled to utilize the lake bottom until it first reaches dry land, for purposes of
navigating the Lake Huron shoreline. The trial court's ruling, to the extent it allowed plaintiff to

-10-
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traverse between the statutory ordinary high-water mark and the waters' edge, is therefore
reversed.

Reversed and remanded. We do not retain jurisdiction.

/s/ Christopher M. Murray
/s/ Peter D. O'Connell
/s/ Kurtis T. Wilder

~
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INTEREST OF AMICUS CURIAE

Formed in August of 2001, Save Our Shoreline (SOS) is a

Michigan nonprofit membership corporation committed to the

preservation of riparian rights, which in Michigan includes the

right of ownership of Great Lakes riparian lands to the water's

edge, wherever that may be at any given time. Since its

formation in 2001, the grass-roots group has rapidly grown to

over 2,000 households. SOS members have a direct and

substantial interest in this Court's decision regarding the

extent and nature of their ownership of Great Lakes riparian

lands. In addition to its amicus effort in this litigation, the

group recently pursued and obtained passage in this state of

2003 PA 14, which relates to a riparian's right to maintain

their waterfront property, including the control of vegetation

on Michigan's beaches. The group has also participated by way

of amicus brief in Borden Ranch Partnership v US Army Corps of

Engineers, 536 US 903; 122 S Ct 2355 (mem); 153 1 Ed 2d 178

(2002), regarding the reach of federal statutes over Great Lakes

beaches as well as other matters. The organization is responding

to what it perceives as an organized effort, which includes

units of state and federal government, and others, to increase

public control of the lakeshores, to the prejudice of private

owners and the principle of private property. The theories



-0

V Vproffered by Plaintiff in this case have been specifically usedand developed as part of that effort.Incorporated as a Michigan non-profit corporation in 1986,the Great Lakes Coalition, Inc. represents thousands of GreatLakes private property owners. Also known as the InternationalGreat Lakes Coalition ("IGLC") , it works directly with theInternational Joint Commission, Boards of Control, and federal
~and state entities on issues of concern to lakefront owners. Italso provides to such entities technical and scientificresearch, and participates in various studies regarding theGreat Lakes. It was incorporated in 1986 as a Michigan non-profit corporation.
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ARGUMENT

I. UNDER MICHIGAN LAW, OWNERS OF PROPERTY ABUTTING THE GREAT
LAKES OWN TO THE WATER'S EDGE.

A. The Seminal Case of Hilt v Weber Governs this Case.

The issue at bar is governed by this Court's landmark

decision of ~ v Web~r, 252 Mich 198; 233- NW 159 (1930), in

which this Court clearly and unambiguously held that shoreline

property owners on the Great Lakes own to t'he water's edge, at

whatever stage. The decision also specifically dispelled the

notion that the public trust extended landward beyond the

water's edge. Since its issuance in 1930, the decision has

stood unscarred, being neither overturned nor criticized, by any

Michigan case. To the contrary, its principle of ownership to

the water's edge at whatever stage was reaffirmed by this Court

in Peterman v ~, 446 Mich 177; 521 NW2d 499 (1994), a case

which specifically held that the riparian owner, and not the

public, owned the beach between the water's edge and the so-

called "ordinary high water mark."l Under the authority of these

cases, the argument that the public has any fee ownership

1 The concept of "ordinary high water mark" is often referred to, but seldom
defined, in case law, and is further clouded by many varied judicial, statutory,
and administrative definitions and references. As an example, but not by way of
limitation, the early decisions relate the marks in terms of tidal changes in
water level, exclusive of other types of change (see, eg, People v Warner, 116
Mich 228; 74 NW 705 (1898). Others refer to other periodic changes uninfluenced
by tide. See Doemel V Jantz, 180 Wis 225; 193 NW 393 (1923). This difference
becomes significant when trying to extrapolate a rule for tidal waters, and
apply it to non-tidal waters, as Plaintiff does in her brief. Because the term
means different things to different people this brief will treat the term

guardedly.

3
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interest in property between the water's edge and the so-called

"ordinary high water mark" must fail.

The decision of ~ v Weber, supra, is widely cited by

state and national authorities for its determination of the

boundary for the intersection between the Great Lakes and

riparian land. In~, a land contract purchaser of shoreline

property, in defending against foreclosure, asserted that the
~

seller misrepresented the property line as a boundary near the

water. He argued that the meander line2, being 277 feet from the

water, was the boundary under the authority of Kavanaugh v

Rabior, 222 Mich 68; 192 NW 623 (1923) and Kavanaugh v Baird,

241 Mich 240; 217 NW2d (1928) (hereinafter the "Kavanaugh

cases"). The ~ court expressly overruled the Kavanaugh

cases, and held that because the boundary line extended to the

water's edge, no damage occurred.

A study of the ~ decision and its history reveals its

intellectual and historical significance. According to

Professor Theodore Steinberg, a presidential scholar at the

University of Michigan, "[blefore the Kavanaugh case, property

owners along Michigan's shores believed that they owned to the

water's edge," which "seemed to be a sensible boundary."

2 A meander line, according to ~, is simply an approximation of a shoreline
boundary for the purpose of computing the amount of acreage sold by the
government, and was never intended to be a boundary in fact. ~ at 204-206.

4
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Steinberg, "God's Terminus: Boundaries, Nature, and Property on

the Michigan Shore," The American Journal of Legal History, Vol.

XXXVII (1993) (See Exhibit "A"). The Kavanaugh cases changed

that historical and legal understanding, and "converted to

public property Michigan's hundreds and hundreds of miles" of

shore. Id. at 77.

According to Steinberg, the judicial appropriation effected
,

~

by the Kavanaugh cases caused a flurry of new activity.

Shoreline renters began to withhold rent. Surveyors began

marking the new property lines. Shoreline owners organized.

Real estate brokers complained, and a bill before the

legislature to clarify the water's edge as the boundary was

passed, but vetoed by the governor. In some areas of the state,

hundreds of feet of property between the water's edge and upland

property was declared public land. !2. at 77-78, 82. In light

of this legal turmoil, this Court promptly accepted the ~

case for review and set forth its reason for doing so:

Because of the conflict of authority, and also
because the executive and legislative branches of
the state government have felt the need of more
precise statement of the legal situation as a
basis of legislation, we finally determined upon
a frank re-examination of the Kavanaugh cases. . .

~ at 202. The court noted that in addition to the briefs of

the parties, it had the benefit of those of "the attorney

general and others representing public and private interests as

5
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amicus curiae.".!.9:. Hence, the ~ decision is not some

ordinary decision on the topic; it was a momentous decision

intended to clarify a serious legal problem to a young,

developing state. A studied reading of the exhaustive decision

evidences the fact that the court intended the decision to be

the final word on the issue, not only by the decision's legal

standing, but by the strength of its reasoning. In its analysis,
~

the ~ court carefully and methodically addressed all of the

arguments that might be brought to bear on the issue, including

an historical analysis of relevant federal and state decisions

and consideration of the public trust doctrine. With virtually

every page of the ~ decision carefully crafted, and in light

of the historical background, there can be no doubt that this

Court knew of the import of its decision; that it applied the

appropriate amount of resources in finding and determining the

law; and that it intended to bring final resolution to the issue

of shoreline ownership in Michigan.

(1) Factual Background of the Hilt Decision.

The allegations of fraud in ~ arose from a visit to the

property on December 1, 1925 (See Record, ~ v Weber, p. 88-

91, attached hereto as Exhibit "B"). At that time, the

seller's agent represented that a stake "driven in the shore 100

feet from the water" represented the boundary." ~ at 201.

6
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The water at this point in time was extraordinarily low. A

review of data from the u.s. Army Corps of Engineers

demonstrates that from 1918 through 2002, Lake Michigan water

levels have fluctuated by over six feet, with record highs and

lows appearing on a 25 to 40 year cycle, and with near record

low water levels on December 1, 1925 (See Exhibit "C"). Indeed,

it appears from the chart that only about four to six months

from the chart's 84-year coverage saw equal or lower water

levels. In other words, since 1918 the water has been higher

than at the time of the ~ dispute about 99.5% of the time.

In ~, the "disputed strip" of land at issue involved the

land (or shore) between the stake and the meander line 277 feet

from the water. Thus, the "disputed strip" involved land

starting 100 feet from the water, and extending 177 feet upland.

The court revealed that at least a portion of this 177-foot

strip of land was "made dry land partly by accession and partly

by reliction." ~. at 201. As explained in Section I(B) below,

the term "reliction," as it was used by the court, specifically

includes the cyclical fall of water levels in the Great Lakes.3

Thus, the issue in ~ specifically involved the nature of the

ownership of land which was made dry by the cyclical recession

3 Plaintiff's assertion at p. 33 of her application that the land at issue was

"permanently above the high water mark" is unsupported and belies the Hilt
record. See ~ record, pp 90-91: ("beach extends back from the waterrs

7
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of water on the Great Lakes. As a result, the ~ conclusions

about ownership of relicted land were not dictum, but were

essential to the case~ Because no rule of law would distinguish

between ownership of the relicted land at issue in ~, and the

relicted land represented by the first 100 feet from the water's

edge in that case, the rule announced by ~ necessarily

applies to such land.4

(2) Federal and State Decisions; Ownership to Water's
~.

On commencing its analysis, the ~ court first noted that

even in the earlier, contrary case of Kavanaugh v Baird, supra,

the court had acknowledged that "the decision was against the

weight of authority, supported by the fact that the contrary

authority is substantially unanimous, in state and federal

courts, in this country and England." ~ at 203.5 As for

federal law, the court cited St Paul & P Railroad Co v

Schurmeier, 7 Wall 272, 286; 19 LEd 74 (1868) ("the water-

edge...over 100 feet... [which] was formerly lake (emphasis added) ") . (See Exhibit
B) .

4 Indeed, the Hilt court seemed to find that by referring to the stake 100 feet

from the shore;-Plaintiff did indeed misrepresent the boundary, but since
Defendant actually owned to the water's edge, he suffered no harm: "Under this
ruling, Defendants suffered no damage from misrepresentation of the boundary
line." Id. at 227.

5 The. Kavanaugh decision provided at p. 252:

. . . These holdings may be out of line with the holdings in other
jurisdictions. They may be out of line with the writings of textwriters
and the decisions of other courts. We may ,concede them to be against the
overwhelming weight of authority, but we should not overrule them. . .
(emphasis added).

[I
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course, and not the meander-line, as actually run on the land,

is the true boundary") and Hardin v Jordan, 140 US 371, 380; 11

S Ct 808, 811; 35 L Ed 428 (1890) ("the waters themselves

constitute the real boundary"). After citing additional cases

from other Great Lakes states, the court concluded that under

federal law, "the purchaser from the government of public land

on the Great Lakes took title !2 ~ water's ~ (emphasis
-,

~

added)." !i!!! at 206.

(3) Michigan Property Rights Are Defined By
Michigan Law.

The!i!!! court next held that once waterfront property was

acquired by a private person, state law, and not federal law,

controlled the extent of that person's rights:6

The state law became paramount on the title
after it vested in a private person.

~., citing Hardin v Jordan, supra. This proposition was

espoused by the court in Kavanaugh v Baird, supra, at 254, and

by the Brief of the Attorney General acting as Amicus Curiae in

the !i!!! case at p.1:

It is a settled rule of law that each state
determines for itself the question of the rights
of the riparian owner.

6 Plaintiff apparently concedes this point. See Plaintiff's Application, p.l? ("

. . . each state is free to govern the title and rights of Great Lakes riparian
owners. . . ") .

9
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(See Exhibit "0"). This remains the law today. See Oregon v

Corvallis Sand and Gravel Co, 429 US 363, 372; 97 S Ct 582; 50 L

Ed 2d 550 (1977) ("that land had long been in private ownership

and, hence, under the great weight of precedent from this court,

subj ect to the general body of state property law") .

(4) Under Mi~higan Law Prior to Hilt, Shoreline
Owners Owned To the Water's Edge.

After examining and exposing the underpinnings of previous

cases on the subject, the ~ court concluded that prior to the

Kavanaugh decisions, "this court, in common with public opinion

and in harmony with the weight ~ authority, assumed, without

question, that the upland proprietor owns to the water's edge. . .

(emphasis added).11 lQ. at 212. A detailed review of those cases

supports that assertion.

That the water's edge was the boundary between public and

riparian ownership was first suggested early in this State's

jurisprudence in La Plaisance Bay Harbor Co v Council of City of

Monroe, Walk. Ch 155 (1843):

So, with regard to our Great Lakes, or such parts
of them as lie within the limits of the state;
the proprietor ~ ~ adjacent shore has no
property whatever in the ~ covered Qy ~
water of the lake (emphasis added).

lQ., cited in People v Silberwood, 110 Mich 103, 106; 67 NW 1087

(1896). Thus, only five years after admission to the Union,

this Court recognized in plain language that while title to land

10
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covered ~ water is in the state, the "adjacent shore" is not.

The term "shore" is typically defined as "[t] he space bounded by

the high and low water marks." Black's Law Dictionary (West

1979). Thus, this Court in La Plaisance identified the border

between state and private land: the low water mark, or higher on

the shore to the point where the land is no longer "covered by

water."

~

Forty years followed the La Plaisance decision with

relative silence on the issue of riparian ownership. But the

next 46 years, commencing in 1884, saw a relative flurry of

decisions from this Court that culminated in the Hilt decision

in 1930. After the exhaustive ~ decision followed 64 years

of relative silence from this Court on the issue, until the ~

holding was renewed in 1994 by Peterman v~, 446 Mich 177; 521

NW2d 499 (1994).

Without reference to La Plaisance, supra, this Court in

Lincoln v Davis, 53 Mich 375; 19 NW 103 (1884) could not find

complete agreement on the extent of riparian ownership, despite

agreement in the result. The case involved the lessee of an

island and his removal of the plaintiff's fishing nets from the

water in front of the island. The majority opinion affirmed a

judgment of damages for trespass in favor of plaintiff. That

was based on the existence of a statute governing navigable

11
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water which precluded "private erections" in such water. The

Court held that while the state may act, a private person could

not act to remove another person's stakes unless they were

nuisances. Since these nets were not nuisances, the riparian

owner wrongfully removed the nets, and plaintiff was entitled to

recover for defendant's wrongful act of removing plaintiff's

property. ~.. at 391.

~
While the majority held that plaintiff's riparian rights

did not extend to the right to remove the fishing net and stakes

in the case, it was not prepared to further limit riparian

rights:

I am not prepared to hold, however, that lands
under water are not appurtenant to the upland so
far as they can be used at all (emphasis added).

~. at 392. Thus, the majority was unwilling to accept

concurring Justice Champlin's claim that the riparian's title

did not extend lakeward of the low water mark. But on one point

the court was unanimous: on the Great Lakes, there is no

distinction between low and high water mark:

I think there is no doubt of the right of the
owner of lands on the borders of the lakes to
make such use of the covered lands adjacent as
will not injuriously affect navigation; and that
there ~ ~ proprietary division known on these
waters as high or low water mark. I agree that
it depends on the law of the State how far rights
may be exercised consistently with public
easement of navigation in the submerged lands
(emphasis added).

12
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lQ. at 389-390. By this language, Justice Campbell was

expressing his agreement on this issue with that of concurring

,

Justice Champlin. The concurring justice analogized the Great

Lakes to the seas, which:

would seem to call for the application of the
same principals as to boundaries which were
applied to lands bordering on those seas, with
this difference: as there is no periodical ebb
and flow of tide in these waters t~e limit should
be at low instead of at high water mark.?

lQ. at 385. Contrary to the majority opinion, the concurring

justice had "no hesitation in saying" that the boundaries of the

government's grant to the island in question is "limited by low

water mark." lQ. at 384-385. Thus, a reader of this decision

in 1884 would fairly conclude that according to the unanimous

opinion of the State's highest court, the public's title would

in no case extend upland beyond the low water mark.

Four years later, Justice Champlin wrote the majority

opinion in Sterling v Jackson, 69 Mich 488; 37 NW 845 (1888), a

decision involving the public right to navigate and hunt in

water over privately owned soil traced to a swamp land patent.

The Court held that under such a patent, the patent holder owned

the patented soil beneath the waters of the Great Lakes. As a

result, although the Defendant, as a member of the public, was

7 This view was accepted by the U.S. Supreme Court. See Note 10, infra.

13
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entitled to use of the water because of the paramount right of

navigation8, that right was not without limits:

So long as that license continued, he could
navigate the water with his vessel, and do all
things incident to such navigation. He could
seek the shelter of the bay in a storm, and cast
his anchor therein; ~ ~ ~ ~ right to
construct a "hide," nor to anchor his decoys for
the purpose of attracting ducks within reach of
his shotgun. Such acts are not incident to
navigation, and in doing them, Defendant was not
exercising the implied license to~ navigate the
waters of the bay, but they were an abuse of such
license (emphasis added).

!Q. at 497. This court affirmed a judgment of trespass. The

two dissenting justices would not have granted such a limitation

on the public's rights. Yet both seemed to assume the

riparian's ownership of the shore. Concluding that "there is no

part of the open water from which the riparian owner can exclude

the public," Justice Campbell emphasized that "the riparian

owner's rights in the bed away ~ ~ shore are purely

theoretical and valueless (emphasis added)." !Q. at 509. And

in his dissent, Justice Morse referred to the "riparian owner of

the shore," preceded by an assertion of his right, as a member

of the public, to "lie dreamily in [his] . . . anchored boat. .

. [and] to note the ripple of its waters as they beat upon ~

8 It is important to distinguish this right of navigation with those rights under

the public trust. Had Defendant been hunting over state waters held in public
trust, he would not have been so limited. But because he was on waters over
lands held by Plaintiff in fee, he was limited only to rights of navigation.

14

I
I



lj y
shores Q! ~ riparian owner (emphasis added) ." ~. at 535,

537.

The low water mark was again referenced in People v

Silberwood, supra. In that case, the defendant was convicted of

cutting vegetation growing on submerged land in front of his

shoreline property, in violation of a state statute. He claimed

that as a riparian, he owned to the center of Lake Erie and had
~

the right to cut the vegetation. The Court disagreed. New to

the Court, Justice Moore's opinion twice referred to ~

Plaisance Bay Harbor Co v Council of City of Monroe, supra,

quoting the passage referenced above:

[T]he proprietor9 of the adjacent shore has no
property whatever in the land covered by the
water of the lake.

~. at 106. The unanimous Court also held that "[t]his doctrine

is in harmony with the decisions of all the states bordering on

these great seas." ~., 110 Mich at 108-109. The decisions he

referenced were cases from New York, Pennsylvania, and Ohio, all

holding that "the ~ of the riparian owner ceases at the ~

water ~ (emphasis added)." ~. at 107.10 The decision then

9 Black's Law Dictionary (West 1979) defines the term "proprietor" as "one who

has the legal right or exclusive title to anything. In many instances, it is
synonymous with owner." That dictionary also defines "shore" as "[the] space
bounded by the high and low water marks."
10 See also Massachusetts v New York, 271 US 65; 92-93 S Ct; 70 LEd 838 (1925)

(Rule that grants extending to high water mark on tidal waters does not apply to
non-tidal waters; there "are no public rights in the shores of non-tidal
waters"). This decision refutes Plaintiff's assertion that U.S. Supreme Court

15
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quotes with approval the opinion in Illinois Central Railroad Co

v Illinois, 146 US 387; 13 S Ct 110; 36 L Ed 1018 (1892}: "the

ownership of and dominion and sovereignty over lands covered by

tide waters within the limits of the several states belong to

the respective states," and that "the same doctrine is in this

country held to be applicable to lands covered by fresh water in

the Great Lakes. . . (emphasis added} ." , Silberwood at 107.
~

Thus, this Court in Silberwood unanimously confirmed the public

trust doctrine for lands covered by water, and further

unanimously confirmed that the riparian's fee title ended at the

low water mark, where the state's title began.11

This court received little rest on the issue of riparian

ownership. Less than two years after Silberwood, the court,

without any change in its composition, decided People v Warner,

116 Mich 228; 74 NW 705 (1898}. Warner involved the ownership

of a marshy island in Saginaw Bay which was once submerged, but

over time became exposed. Warner, being the owner of an

adjacent dry island, claimed he owned the marshy island as an

accretion to his island. The state claimed the marshy island

was an accretion to islands over which it asserted fee

cases mandate public trust ownership to the high water mark in the Great Lakes.
See Plaintiff's Application, p.28.
11 The Hilt decision, while referring to the Silberwood decision, does not fully

acknowl~e the clarity of the court's decision on the issue of shoreline
boundary at the low water mark.

16
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ownership, and not simply ownership as part of the bed of the

lake. The trial court directed a verdict in favor of the state.

This Court reversed, and ruled that a factual dispute existed as

to whether the marshy island "gradually extended" from a point

on Warner's island, or whether land arose from the water and was

later then connected to Warner's island "at times of low water---
(emphasis added)." !..9:. at 240, 241. The Court, through Justice

,
~

Hooker, stated its view of the law:

So, if, by the imperceptible accumulation of soil

upon the shore of an island belonging to a

grantee of the government, ~ £y reliction, it

should be enlarged, such person, and not the

state, would be the owner. . . (emphasis added).

!..9:. at 239. The Warner court knew it was dealing with a case of

low cyclical water, and applied the rule of reliction to such

facts. It noted that the land at issue "has appeared above the

water "since surveys were conducted." !..9:. at 235. And it found

necessary an inquiry whether land was revealed "at times of low

water." !..9:. Yet, its reference to a difference between high

and low water marks related only to such marks as set by tides:

The depth of water upon submerged land is not

important in determining the ownership. If the

absence of tides upon the Lakes, or their

trifling effect if they can be said to exist,

practically makes high and low water mark

identical for the purpose of determining

boundaries (a point we do not pass upon), the

limit of private ownership is thereby marked.

The adjoining proprietor's fee stops there, and

there that of the State begins, whether the water

17
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be deep or shallow, and although it be grown up
to aquatic plants, and although it be unfit for
navigation.

~. at 239. By this language, the Court once again clarified

that the State's land is that which is covered by water, though

that water may be of shallow depth. Without deciding whether

tides have an effect on the Great Lakes, the Court suggested

that the absence of tide "makes high and low water mark
-,

~

identical." ~. at 239. The resulting water mark is the

boundary, with the state owning all land covered by water, but

not relicted land. By placing the low water mark, high water

mark, and water's edge at the same line (in the absence of tidal

influence), the Court stayed in intellectual harmony with the

Silberwood decision's reference to the low water mark as the

boundary. Having acknowledged fluctuations in Great Lakes water

levels ("times of low water"), while suggesting the lack of tide

would make low and high water mark identical, the Warner

decision calls for but one water boundary as acknowledged by

~: the water's edge. ~, supra, at 222.

Only three years later, and again without any change in

composition, this court considered State v Lake St Clair Fishing

& Shooting Club, 127 Mich 580; 87 NW 117 (1901). The majority

opinion did not address the issue, but Justice Hooker, who

18
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concurred12 in the Silberwood decision, and who wrote the Warner

opinion, wrote an extensive concurrence. If there was any doubt

about Justice Hooker's interpretation of the law in his Warner

opinion and his concurrence in earlier cases, he clarified it in

this concurrence:

Under the cases of People v Silberwood, 110 Mich
103 (67 NW 1087, 32 LRA 694), and People v
Warner, supra, it must be taken as settled law
that all land submerged, when th~ water in the
lakes stands at ~ water ~, is a part of the
lake, and the title in the State, and all land
between the low-water mark and the meander line-
belongs to the abutting proprietor, holding under
an ordinary patent from the Federal Government or
State (emphasis added).

!9.. at 590. Thus, while Justice Hooker clearly believed that

the privileges of the public "extend to high water mark in all

tide waters," he acknowledged that on the Great Lakes, the tides

have "a trifling effect if they can be said to exist." State v

St. Clair Fishing & Shooting Club at 586; Warner at 239. As a

result, he found them to be governed by a different rule: one

that sets the boundary between the state and riparian firmly at

the low water mark, at least where the water is no higher.

After a long period of substantially consistent decisions

from this Court announcing riparian ownership of the shores--

while recognizing public trust rights in the soil covered by

12 Plaintiff mistakenly represents this as the court's decision. (Plaintiff's

Application, p. 18). The concurring opinion appears first in the Michigan
Reports, which can be confusing to the reader.

19
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water--the rule was blurred by a newly composed court in

Ainsworth v Munoskong Hunting & !!::ishing Club, 159 Mich 61; 123

NW 802 (1909) .13 That case involved a riparian's interference

with hunters in the waters of Munoskong Bay, and his claim of

ownership of submerged land. There was no claim that the

submerged land was ever dry; Defendant simply asserted he owned

to the middle of the water. Citing the La Plaisance, Lincoln,
~

Silberwood, Warner, and St Clair Fishing & Shooting Club

decisions, in two of which he was found in the majority, 14

Justice Grant announced that:

It is the established law of this state that
riparian owners along the Great Lakes own only to
the meander ~, and that title outside this
meander line, subject to the rights of
navigation, is held in trust by the State for the
use of its citizens (emphasis added).

Id. at 64. The court also asserted: "In these cases, and

others cited therein, the subject has been fully discussed, and

further discussion here would be unprofitable." lQ. Of course,

while the cited decisions acknowledged the public's rights in

submerged lands, each of them cite the shore or the low water

mark as the boundary, and not the "meander line." The ~

decision well explained the error in the court's choice of

13 Only Justices Moore and Grant remained from the court that decided Silberwood,

Warner, and St Clair Fishing & Shootinq Club, supra.

14 This would include the Silberwood, supra, and Warner, supra, decisions.
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words, and specifically overruled the "meander line" statement

as an unfortunate mistake by the court, resulting in part from

the fact that the "meander line" and the waterline were the same

under the facts of that case; the terms were used

interchangeably in the case; and "the bill conceded that

Defendant owned to the water's edge":

The dictum in Ainsworth v Hunting & Fishing Club,
supra, 'that riparian owners alDng the Great
Lakes own only to the meander line' is overruled.

~, 252 Mich at 207, 208-213.

The overruled Ainsworth case was followed by State v Venice

of America Land Co, 160 Mich 680; 125 NW 770 (1910). That case

involved title to a portion of an island that was periodically

submerged, including being so at the time of -statehood. The

Defendant claimed he owned the land as a result of a chain of

; title leading back to a grant from the British government,

j
"antedating the title of the United States." 1..9:. at 682. The

court's decision does not reflect a consideration of whether
j
;

Defendant owned the land as a riparian owner of adjacent upland,

though it stated that the fact that the land is "unsurveyed

lands, and within the meander lines, is significant." 1..9:. at

701. The court affirmed the trial court, which held that

Defendants' predecessor "never had title" to the land at issue.

Id. at 689.

21
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The decision, concurred in by Justice Hooker, the writer of

the Warner opinion, referred with approval to his concurring

opinion in State v St Clair Fishing & Shooting Club, supra,

describing it as:

An exhaustive discussion of the nature of the
state's title to the land beneath -the waters of
the Great Lakes. . .

!9. at 702. Thus, the St Clair Fishing & Shooting Club majority
~

likely was approving Justice Hooker's view of riparian ownership

to the low water mark, at least where dry.

Thus, with the exception of the mistake by the Ainsworth

case, Michigan law, as announced in this court's opinions, was

consistent from the 1843 La Plaisance decision through the 1910

Venice of American Land Co decision that the state's fee ended

at the low water mark, or perhaps the water's edge, if higher.

The ~ decision properly found that the riparian owned to the

water's edge.

(5) The Public Trust Doctrine Ends At The
Water's Edge.

The ~ court acknowledged that the so-called public trust

doctrine (termed the "trust doctrine" by the court) had been

recognized by Michigan courts as early as 1843 in La Plaisance

Bay Harbor Co v City of Monroe, supra, which decision noted that

"the proprietor of the adjacent shore has no property whatever

in the ~ covered !?Y ~ water of the lake" (emphasis added).

22
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Hilt at 208. The court also noted the reference to the doctrine

in several other cases. lQ. Finally, the ~ court acknowledged

heated and vigorous arguments, presumably made by the state

Conservation Department and others by way of amicus briefs, that

the trust doctrine should not end at the water's edge, but

should extend upward across the dry shore. !!!!! at 224. The

~ court clearly and unequivocally rejected this extension of
~

the public trust doctrine £or "public control of the

lakeshores":

With much vigor and some temperature, the loss to
the State of financial and recreational benefit
has been urged as a reason for sustaining the
Kavanaugh doctrine. It is pointed out that
public control of the lake shores is necessary to
insure opportunity for pleasure and health of the
citizens in vacation time, to work out the
definite program to attract tourists begun by the
State and promising financial gain to its
residents, and to conserve natural advantages for
coming generations. The movement is most
laudable and its benefits most desirable. The
State should provide proper parks and playgrounds
and camping sites to enjoy the benefits of
nature. But to do this, the State has authority
to acquire land by gift, negotiation, or, if
necessary, condemnation. There is no duty,
power, or function of the State, whatever its
claimed or real benefits, which will justify it
in taking private property without compensation.
The State must be honest.

~ at 224. The court went on to point out that even under the

Kavanaugh cases, the alleged title to the meander line was

merely that of trustee under the public trust: "only for the

23
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preservation of the public rights of navigation, fishing, ,and

hunting." ~. at 224. So when the ~ court opined that the

state's title ended at the water's edge, it was speaking in

terms of that title which is held in public trust. If there is

any question from the words used by the majority opinion, it was

clarified by this statement from the dissent:

My brother's opinion is far reaching, for it
constitutes the Michigan shoreline~of 1624 miles
private property, and thus destroys for all time
the trust vested in the State of Michigan for the
use and benefit of its citizens. Id. at 231.

Of course, the majority's decision indicated that no trust was

destroyed by its decision, because it never existed in the first

place. But in any event, it is clear from the ~ decision

that no public trust extended beyond the water's edge and onto

the dry lakeshore. This is consistent with Doemel v Jantz, 180

Wis 225; 193 NW 393 (1923), which the ~ court cited with

approval. 15

B. Plaintiff's Attempts to Distinguish the Hilt Decision
Are Unpersuasive.

Adjudicating a dispute involving land uncovered by near

record low water levels, the ~ v Weber majority squarely

characterized the case as one involving the "rule of reliction, "

15 The Doemel court held: "so that during periods of high water the riparian
ownership represents a qualified title, subject to an easement [for public trust
rights] while during periods of low water it ripens into an absolute ownership
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holding that the riparian owner was the fee owner of relicted

land. ~. at 220. Seventy-four years after that decision,

citing no subsequent case, and disregarding the plain and

unambiguous language used by the ~ court, Plaintiff now

asserts that by using the term "reliction," the Court intended

some type of "permanent" recession of the water, without

offering to explain the type of "permanence" the Court might

have been referring to. The assertion belies both the facts and

the law as explained by~.

While not mentioning the near record low water levels at

work in the case, the ~ court did seem to note that the

reliction in question had occurred only since Michigan's

admission to the Union, a mere 93 years earlier:

While some of the disputed strip undoubtedly has
always been upland since before admission of the
state into the Union, and the rest has been made
dry land partly by accession and partly by
reliction, the whole will be referred to as
relicted land. .. Nor are we concerned with
the specific cause of the reliction or accession
so it be gradual, imperceptible, and natural or
general ~ ~ ~ (emphasis added).

~. at 201. Plaintiff offers no facts, no explanation, and no

citation to the record or otherwise, that would cause the Hilt

court to conclude that the "reliction" that occurred in Hilt was

somehow permanent, never to return, and that in a brief period

as against all the world, with the exception of the public rights ofnavigation " 1.2. at 398.
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of 93 years since the State was admitted to the Union and

acquired the lakebottom from the federal government, it knew it

to be so.

The idea that the term "reliction" means some type of

permanent lowering of water also belies the ~ court's tossing

the term into the same pot as other types of constant, as

opposed to permanent, change:

The most ordinary effect of a large body of
water is to change the shoreline by deposits
or erosion gradually and imperceptibly !2. at 219. Similar to such deposits and erosion, perhaps the

"most ordinary effect of the Great Lakes" is to change water

levels gradually and imperceptibly. ~ was not concerned with

the cause of "reliction" that was "gradual, imperceptible, and

natural or general to the lake." !2. at 201. This Court, in

Klais v Danowski, 373 Mich 262; 129 NW 414 (1964), after citing

~, specifically employed the term "reliction" to describe the

recession of water after "periods of high water level":

Where, during a period of high water level

and inundation of lands of the private claim,

conveyance is. made of all or some portion thereof
by description stating that it runs to the lake,
it must be held to mean, unless a contrary intent
is clearly expressed, that it extends at least to
the border of the lake as of the date of the
patent, and, by reason of riparian rights and the
consequent right to accretions, beyond if and
when accretions or reliction cause the border of
the lake to recede further lakeward."
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!3. at 423. Finally, note that the g!!! court introduces a new

term not before mentioned in the earlier cases: "accession. II

g!!! at 201. The term refers to "all that is added to the

property (esp. land) naturally or by labor." Black's Law

Dictionary (8th ed. 2004). Such additions need not be

"permanent. "

Further evidence of the Court's u$age of the term

"reliction" is found in the interplay between the opinion and

the concurrence of Justice Potter. With the subject dominating

his concurrence, Potter seemed to write separately to express

his disagreement with the majority on the meaning of reliction:

The doctrine of reliction has no application to
lands temporarily laid bare by a recession in the
water due to variation in the amount of- -
evaporation and precipitation, nor the lands laid
bare by a recession of the water ~ ~ diversion
or drainage (emphasis added).

!3. at 228. Justice Potter cited no authority for his

conclusions, as his concurrence contained not a single citation.

In contrast, as quoted above, the majority was not "concerned

with the specific cause of the reliction," so long as it was

"natural and general to the lake (emphasis added)." !3. at 201.

Further evidence of the g!!! court's intended meaning of

the term is revealed by its citation to Brundage v ~, 279 III

450; 117 NE 123 (1917). See g!!! at 220. Characterized by the
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~ case as one involving the "rule of reliction," Brundage

involved the recession of water on Lake Michigan, and the

riparian owner's actions in building structures to protect the

shoreline, which the state asserted was unlawful. Evidence in

that case showed that the water had receded between 1890 and

1915, but that it had at various times come up to destroy a

fence earlier built to the water's edge. Like Plaintiff in the
,
~

case at bar, the state's attorney general argued that the

riparian's title extended only to the "ordinary high water mark

of Lake Michigan." ~. at 470. The Illinois Supreme Court

disagreed, and after considerable analysis concluded:

The decree of the circuit court rightly fixed
appellee's easterly boundary as the edge of Lake
Michigan when free from disturbing causes.

~. at 473. So in announcing its rule of reliction, the ~
court chose to cite a case which specifically rejected the

ordinary high water mark as the riparian boundary, and set it at

the edge of the water.

Further clarifying the point, the court referred to the

application of the "rule of reliction" in Doemel v Jantz, 180

Wis 225; 193 NW 393 (1923). That case involved the very issue

presented at bar, as urged by Plaintiff:

[T]he defendant and the state contend that the
plaintiff's title stops at the ordinary high
water mark, and that the title of the land
constituting the shore between such ordinary high
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and low water marks is held in trust for the
benefit of the public. . . [including] the
purposes of public travel and public purposes
generally.

Id. at 394. The court conceded:

It is true, as contended by counsel who have
appeared as amici curiae, that it is unfortunate
in one sense that this court, in treating of the
boundaries of the riparian owner, has used a
variety of expressions, such as "water's edge,"
"natural shore," "waterline," "ordinary low-water
mark," and "ordinary high water mark. ,,16

lQ. at 397. Still, the court noted that a "careful reading of

all these cases will disclose but very little conflict, from the

standpoint of principle, with respect to the issue involved, and

when the principles are applied to the facts in each particular

case." Id.

The court then observed the "natural order of things":

During certain periods of the year when
precipitation is large, and when the waters of
the lakes are swelled by the increasing in-
flowing volumes coming from springs, rivers,
creeks, and the flowage of surface water and the
precipitation in the form of rain, the lake
exercises its dominion over the land to the high-
water mark. This dominion, however, is ~
permanent. Upon the seashore, where the waters
are affected by the tide, it is intermittent. As
to inland lakes and rivers, such assertion of
dominion on the part of nature is periodical
(emphasis added).

16 Likewise, Plaintiff in the case at bar characterizes the Hilt court's use of
similar phrases as "unfortunate." Plaintiff's Application, p:-25.
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Id. at 398. In the shadow of the ostensibly conflicting

Wisconsin decisions, the Doemel court bravely concluded:

So that it would appear but logical to hold that,
when nature in pursuance to natural laws holds in
its power portions of the land which at periods
of the year are free from flowage, then during
such periods the strip referred to is subject to
all the rights of the public for navigation
purposes. On the other hand, when the waters
recede, these rights are succeeded by the
exclusive rights of the riparian owner. So that
during periods of high water ..~the riparian
ownership represents a qualified title, subject
to an easement, while during periods Qf ~ water
!! ripens ~ ~ absolute ownership ~ against
~ ~ world, with the exception of the public
rights of navigation and with those rights no
interference will be tolerated where the acts
affect or have a tendency to affect the public
rights for navigation purposes (emphasis added).

Id.l?

Citing it no less than three times, the ~ decision fully

adopts the reasoning of the Doemel court which, like ~ and

Brundage, has never been criticized or called into question by

17 Notably, and akin to the ~ decision, the Doemel court felt compelled to

this conclusion based on the early development of the law in Wisconsin:

If the rights of riparian owners had not attached or been declared by the
courts, a different situation would be presented. Early in the history of
this State this court, in harmony with other courts, has firmly declared
that the title of a riparian owner on a navigable inland meandered lake
extends to low-water mark. In the early period of our history the lands
surrounding these lakes were the property of the state. From time to time
the state made grants to private individuals of lands abutting upon the
inland waters, and it might be said that by far the greater portion of
these grants were executed subsequent to the solemn declaration of the
rights of riparian owners by this court. These rights were always
considered valuable, and, as a result of such declarations, the doctrines
pertaining to riparian rights have become fixed rules of property.
Whatever may be our individual inclinations or desires or our views as to
property or the public welfare, we cannot disturb the interests which have
so become vested. !9.
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any reported decision. Like it characterized the Brundage

decision, the ~ court referred to Doemel as one involving the

"rule of reliction." As a result, the proposition that the Hilt

court's use of the term did not include variations in water

level from time to time, as observed by the Doemel court, is

untenable.

C. Hilt v Weber Remains the Law in Mic~igan.
~

A number of decisions issued since ~ have adopted its

holding, and the decision continues to represent the law in

Michigan. See, eg, Boekeloo v Kuschinski, 117 Mich App 619; 324

NW2d 104 (1982). Most notably, the decision was upheld and

followed by this Court 64 years later in Peterman v ~, 446

Mich 177; 521 NW2d 499 (1994). In that case, beachowners sued

the DNR for compensation due to the destruction of their beach

caused by the DNR's negligently installed boat launch and

jetties. Citing ~ v Weber, this Court held that the state

must compensate the riparian owner for its negligent destruction

and the resulting "loss of the beach below the ordinary high

water mark." Peterman at 200-202. In its decision, the

Peterman court specifically referenced with approval the ~
court's conclusion that "the riparian owner has the exclusive

use of the bank and shore." Peterman, 446 Mich at 192, citing

~, supra, at 226. And like the ~ decision, the Peterman
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court, 64 years later, repeated the ~ court's recognition of

the benefits of "public control of the lakeshores," but quoted

again its conclusion that the state has no power "which will

justify it in taking private property without compensation."

Peterman, 446 Mich at 193.18 Thus, the argument that the State's

fee under the public trust doctrine extends beyond the actual

water's edge, even when below the ordinary high water mark, has
~

been specifically rejected by this state's highest court in 1930

and 1994. Both ~ and Peterman remain the law in Michigan

without criticism by any reported decision.

D. The Court of Appeals, While Reaching the Right Result,
Critically Erred in its Analysis, Requiring Prompt
Correction by this Court.

In an otherwise well-written and persuasive decision, the

Court of Appeals in this case critically erred in asserting that

the State owned title in fee up to the so-called "ordinary high

! water mark":

Although the riparian owner has the exclusive
right to utilize such land while it remains dry,
because it once again may become submerged, title

18 The Peterman court did state that "riparian owners hold a limited title to
their property that is subject to the power of the state to improve navigation,"
but that discussion was dictum, it was provided despite no briefing on the issue
of riparian rights, and in any event offers no consolation to plaintiff in this
case. Peterman at 193-198; see also the briefs therein. See also Hilt at 225,
226 ("Riparian rights are property, for the taking or destruction or which by
the state compensation must be made, unless the use has a real and substantial
relation to paramount trust purpose. . . The only substantial paramount public
right is the right to the free and unobstructed use of navigable waters for
navigation.") As explained in Sterling v Jackson, supra, the public right of
navigation excludes any use of the soil, and is to be distinguished from the
State's rights under the public trust. Mrs. Glass does not navigate on
defendant's beach, and has no right to any use of the soil thereon.
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remains with the state pursuant to the public
trust doctrine.

(Opinion, p.9). See also page 7 of the opinion:

Although the state holds title to land previously
submerged, the state's title is subject to the
riparian owner's exclusive use, except as it
pertains to navigational issues.

These statements, as they relate to title, are not, and never

have been, the law in Michigan. Moreover, the conclusion is set
-,

~

forth without substantial analysis, and without credible

citation of authority. In the first assertion, the Court of

Appeals refers us only to ~, supra, at 226. The cited page,

which also is cited in an erroneous Attorney General opinion

(see argument II, infra), contains no such conclusion by the

~ court. But the court, in listing and explaining the

various riparian rights, did refer to the Doemel decision in the

following sentence:

And it has been held that the public has no right
of passage over dry land between low and high
water mark but the exclusive use is in the
riparian owner, although title is in the state.
Doemel v Jantz, supra.

~ at 226. Even Plaintiff agrees that by this language, the

~ court was not adopting this statement as a rule of law.

Plaintiff's Application, p. 31. It would be odd indeed that an

opinion of 27 printed pages on the issue of riparian title,

quoting numerous authorities on the topic, reflecting
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substantial research and analysis, and without any other

discussion on the distinction between low and high water mark,

would leave so important a holding to a simple reference to what

another case held. It would be even more odd that such a

holding be premised on a case which stands for the opposite

proposition from the one asserted, as occurs with the Doemel

case. The focus of the language quoted was the right of the
~

riparian, and not the interests of the state. The citation

merely emphasizes that a riparian has rights of exclusive access

even where he does not have title. The Hilt decision offers no-

support for the assertion of the Court of Appeals referenced

above.

For the second assertion of the Court of Appeals quoted

above, the court cites the Peterman case at page 195. Again,

this page from Peterman contains nothing to support the

assertion made. Quite to the contrary, the Peterman court

characterized the property below the ordinary high water mark as

that of the riparian:

In other words, riparian owners hold a limited
title to their property that is subject to the
power of the state to improve navigation.

Id. at 195. The issue in Peterman was the loss of sand from the-
\\loss of the beach below the ordinary high water mark." ~.

That beach was "plaintiff's beach." ~. at 208. The assertion
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that Peterman supports a holding of state title to dry land

above the water is clearly and unambiguously wrong, and the

Court of Appeals' mistaken assertions of state title above the

water's edge should be immediately corrected by this Court.

Contrary to the conclusions of some, the issue of ownership

of title between what some assert as ordinary high and low water

marks is not merely theoretical and unimpor~ant. See, eg, ~
~

v Weber, supra at 228 (concurring opinion of Potter, J). While

the hydrograph at Exhibit "c" shows seasonal fluctuations of a

foot or two, it also shows cyclical fluctuations over 25 to 40

years of more than six feet. Not surprisingly, governmental

entities have in recent times sought to expand their

jurisdiction by asserting that the ordinary high water mark

exists near record highs reached perhaps only in a few years

over an entire lifetime. (See Exhibits "E" and "F"). Like

plaintiff in this case, the Michigan Department of Environmental

Quality ("MDEQ") asserts that the State, and not riparian

owners, has ownership to the ordinary high water mark. (See

Exhibit "G"). That Department has relied on its claims of state

ownership to bypass public debate and to implement a self-

directed policy to stop customary beach grooming. (See Exhibit

"H"). In 2001, this belief caused that agency, reminiscent of

what occurred in the 1920's, to place boundary stakes on the
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shores of the Saginaw Bay, in Bangor Township. Those stakes

marked the State's asserted title, presumably in an effort to

curtail beach grooming by the riparian owner. Such acts

contributed to the formation of amicus Save Our Shoreline.

The MDEQ policy is extremely unpopular state wide, as

reflected by a Detroit News internet poll (See Exhibit" I") .

The policy has resulted in numerous problems, including the
~

establishment of invasive, non-native vegetation, such as

phragmites, which grows thicker and several feet taller than

native vegetation, between upland and water. This vegetation

has substantially interfered with riparian access and use of the

water. Riparians who purchased their properties in reliance on

this court's prior opinions finding title to the low water mark,

or to the water's edge, did not bargain for the interposition of

title between their land and the water for such state uses.19

Recognizing state aspirations for "development of the lake

shores," the ~ court recognized that interposing a state

owned title between land and water would be destructive of that

goal; it would cloud a riparian's enjoyment of his land, in part

19 Because the "basis of the riparian doctrine, and an indispensable requisite to

it, is actual contact of the land with the water," the "interposition of a fee
title between upland and water destroys riparian rights, or rather transfers
them to the interposing owner." !!.!.!.!:. at 218.

The Corps of Engineers has a similar plan for use of Michigan's riparian
land: "The Corps believes that vegetated buffers are a critical element of the
overall aquatic ecosystem in virtually all watersheds. . . The Corps believes
we need to protect open waters better than we have in the past, and vegetated
buffers are a critical element of that protection." Federal Register Vol 67, No
10, P 2064 (1-15-2002).
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because of "the overhanging threat of the state's claim of right

to occupy it for state purposes. II ~ at 227. Indeed,

Plaintiff urges this court to put in effect in Michigan the

ruling from Shively v Bowlby, 152 US 1 (1894), which asserts,

according to Plaintiff, that the state could properly sell

state lands abutting riparian property to someone other than the

riparian.
~

Thus, identifying the owner of the title to the shore is

indeed of substantial import, especially to riparians who, under

the rulings of this Court, believed they owned the fee to at

least the water's edge. Failure to immediately correct the

Court of Appeals decision will wreak havoc on an issue of

substantial economic import to this state. Substantial

confrontation, and therefore litigation, is the likely result.

Riparian grantees, typically holding deeds from their grantors

"to the water's edge," would promptly consider suit for breach

of warranty. Zealous state and federal agencies, eager to

"manage" the shoreline, will likely be emboldened by the Court

of Appeals' unprecedented decision. Confident of their rights
I

based on over 160 years of jurisprudence from this Court,

shoreline owners will vehemently oppose such efforts. Continued

expenditure of public and private resources will be the result.

Judicial economy, and the substantial interests of this g~eat
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State, require prompt correction of the Court of Appeals

decision by this Court.

Another reason why the question is no longer unimportant is

the fact that state legislation, and its applicability to the

area in question, hinges on the issue. As discussed in Part II,

infra, the Great Lakes Submerged Lands Act purports to apply to

lands "owned or held in trust" by the state. The ownership of
,

~

the land in question therefore governs the applicability of that

law which, heretofore, has not applied to riparian lands.

E. As a Rule of Property Law, Hilt Should Not Be
Overturned.

Even if modern courts could find fault with the Hilt

decision, the decision should nevertheless stand. The Michigan

Supreme Court has held that "stare decises is to be strictly

observed where past decisions establish 'rules of property' that

induce reliance." ~ v Commission of Natural Resources, 415

Mich 45, 77; 327 NW2d 838, 849 (1982), citing Lewis v Sheldon,

103 Mich 102; 61 NW 269 (1894); ~ v Weber, supra. Urged in

1982 to extend public rights of use to a creek by modifying the

definition of navigability, the Michigan Supreme Court in ~,

supra, refused:

The rules of property law which it is proposed to
change have been fully established for over 60
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years, and the underlying concepts for over 125
years. Riparian and littoral land has been
purchased in reliance on these rules of law, and
expenditures have been made to improve such land
in the expectation, based on decisions of this
Court, that the public has no right to use waters
not accessible by ship or wide or deep enough for
log flotation, and that, even if there is
navigable access to a small inland dead end lake,
the public may not enter over the- objection of
the owner of the surrounding land, and that the
only recreational use recognized by this Court as
an incident of the navigational servitude is
fishing. The Legislature can, if;, it is thought
to be sound public policy to enlarge public
access to and the use of inland waters, pass laws
providing for the enlargement of the rights of
the public in those parts of the state where the
Legislature finds that there is a shortage of
public access to inland rivers and lakes ~ ~
~ compensation ~ landowners affected !?y ~
enlarged servitude (emphasis added).

The Court further stated:

The justification for this rule is not to be
found in rigid fidelity to precedent, but
conscience. The judiciary must accept
responsibility for its actions. Judicial "rules
of property" create value, and the passage of
time induces a belief in their stability that
generates commitments of human energy and capital
. .. It cannot be denied that some landowners
have invested their savings or wealth in reliance
on a long-established definition of navigability.
It also cannot be denied that the heretofore
private character of the waters adjacent to their
property significantly adds to its market value.
Vacationers are not manufacturers who can pass on
their losses to a large class of consumers.
Techniques to safeguard past reliance on prior
law such as prospective overruling are
unavailable where property rights are
extinguished. Prevention of this hardship could
be avoided through compensation, but this Court
has no thought of providing compensation to
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riparian or littoral owners for the enlarged
servitude and the resulting reduction in
amenities and economic loss.

IQ. at 77. Since the La Plaisance decision in 1843, confirmed

by Silberwood, supra, Warner, supra, Hilt, supra, and Peterman,

supra, riparian owners have relied on the rule of property law

established, and under the foregoing authority, the rule should

stand.

II. THE GREAT LAKES SUBMERGED LANDS ACT DOES NOT MODIFY THE
RULE OF OWNERSHIP TO THE WATER'S EDGE ESTABLISHED BY HILT
v WEBER.

Many commentators have negligently (or overeagerly)

referred to the Great Lakes Submerged Lands Act of 1955,

recompiled as amended at MCL 324.32501 ~ ~., as a basis for

public ownership of that dry land which lies below the so-called

"Ordinary High Water Mark" as defined by that Act in a 1968

amendment. Such a construction not only is impermissible by the

statute's language, but would be unconstitutional, as further

described below.

Contrary to the understanding of some commentators, the

Great Lakes Submerged Lands Act of 1955 was not new. In 1913,

the Act's predecessor, 1913 PA 326, CL 1915, §606 ~ ~,

provided in part as follows: "[a]ll of the unpatented

overflowed lands, made lands and lake bottom lands belonging !Q

~ state ~ Michigan ~ ~ !!! trust !?Y ~, shall be held,

40

I



\0 / V
".,

leased and controlled by the state board of control (emphasis

added)." Nedtweg v Wallace, 237 Mich 14; 208 NW2d 51 (1926)

(legislature may authorize lease of trust lands for private use

through Act) (See Exhibit "J", 1913 PA 326). Like the 1955 Act

(See Exhibit "K"), the 1913 Act provided for leases of public

trust lands. Nedtweg at 18. Thus, at the time of the ~
decision, this court had to be keenly aware of the existence of

~

the existing Submerged Lands Act, and its directive that lands

"belonging to the state of Michigan or held in trust by it" be

"held" by the state. Yet the court made no mention of the Act

in determining the rule of ownership to the water's edge that

prevails to this day, nor did the Peterman court mention the Act

in awarding compensation to a riparian owner for the loss of the

portion of his beach which Plaintiff in this case says the Act

granted to the state 39 years earlier. Since the court found

ownership of the lakeshore to be private, there was no reason to

look at a statute which applied only to property owned or held

in trust by the state.

Twenty-five years after the ~ court declared that

private ownership of riparian land on the Great Lakes extended

to the water's edge, the Michigan Legislature passed the Great

Lakes Submerged Lands Act of 1955, formerly compiled at MCL

322.701 ~ ~, and now compiled at MCL 324.32502. The stated
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purpose of the Act, as amended, prior to recompilation in 1995

by PA 1994, No. 451, was as follows:

An act to authorize the department of
conservation of the state of Michigan to
grant, conveyor lease certain unpatented
lake bottomlands and unpatented made lands
in the Great Lakes, including the bays and
harbors thereof, belonging !.Q ~ -state ~
Michigan ~ ~ ~ trust ~ .!!; to permit
the private and public use of waters over
submerged patented lands and the making of
agreements limiting and regulatin~ the use
thereof; to provide for the disposition of
revenue derived therefrom; and to provide
penalties for violation of this act
(emphasis added).

See PA 1955, No. 247, PA 1958, No. 94, §1, PA 1965, No. 293.

(See Exhibit "L"). Thus, the title of the act limited the act

to lands "belonging to the state of Michigan or held in trust by

it." lQ. As this Court knows, Article 4, §24 of the Michigan

Constitution provides:

No law shall embrace more than one object, which
shall be expressed in its title. No bill shall
be altered or amended on its passage through
either house so as to change its original purpose
as determined by its total content and not alone
by its title.

This constitutional provision was "designed to prevent the

legislature from passing laws not fully understood. . ." 22

Michigan Civil Jurisprudence, Statutes, §22. From the Act's

title, it is clear that it was intended to apply only to lands

"belonging to the state of Michigan or held in trust by it."
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This Court having held 25 years earlier in ~ that the state

neither owned nor held in trust lands on the Great Lakes beyond

the water's edge, the legislature is presumed to have known that

the Act did not apply to any lands above the water's edge. 73 Am

Jur, Statutes, §184 ("the legislature has been presumed to have

known and considered the state of the common law").

The Act's language in its current amended form repeats the

~

phrase requiring state ownership with or without the public

trust burden:

Sec. 32502. The lands covered and affected by
this part are all of the unpatented lake
bottomlands and unpatented made lands in the
Great Lakes, including the bays and harbors of
the Great Lakes, belonging ~ ~ state ~ ~
~ trust ~ g, including those lands that have
been artificially filled in. The waters covered
and affected by this part are all of the waters
of the Great Lakes within the boundaries of the
state. This part shall be construed so as to
preserve and protect the interests of the general
public in the lands and waters described in this
section, to provide for the sale, lease,
exchange, or other disposition of unpatented
lands and the private or public use of waters
over patented and unpatented lands, and to permit
the filling in of patented submerged lands
whenever it is determined by the department that
the private or public use of those lands and
waters will not substantially affect the public
use of those lands and waters for hunting,
fishing, swimming, pleasure boating, or
navigation or that the public trust in the state
will not be impaired by those agreements for use,
sales, lease, or other disposition. The word
"land" or "lands" as used in this part refers ~
~ aforesaid described unpatented lake
bottomlands and unpatented made lands and
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patented lands in the Great Lakes and the bays
and harbors of the great lakes lying below and
lakeward of the natural ordinary high-water mark,
but this part does not affect property rights
secured by virtue of a swamp land grant or rights
acquired by accretions occurring through natural
means or reliction. For purposes of this part,
the ordinary high water mark shall be at the
following elevations above sea level,
international Great Lakes datum of 1955: Lake
Superior, 601.5 feet; Lakes Michigan and Huron,
579.8 feet; Lake St. Clair, 574.7 feet; and Lake
Erie, 571.6 feet (emphasis added).

~
(See Exhibit "Mil). Again, under this section, the Great Lakes

Submerged Lands Act applies only to those "bottomlands and. . .

lands in the Great Lakes. . . belonging to the state or held in

trust by it." The Act defines the term "lands" by referring to

"the aforesaid described. . . bottomlands and. . . lands. . . in

the Great Lakes. . . lying below the natural ordinary high water

mark. . ." Accordingly, since the "aforesaid described

bottomlands and lands" are limited to those "belonging to the

state or held in trust by it," the term "lands" does not

include the lands which the ~ Court previously declared

private property: land above the water's edge, wherever it

occurred at any given moment. Nor does it apply to relicted

lands, which this Court has defined in~. Thus, the Act and

its subsequent statutory definition of the ordinary high water

mark in this section has no bearing on the issue of the extent

of riparian ownership. Simply put, the Act has no application
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to private riparian land above the water's edge, and that is why

neither the Hilt nor Peterman courts referred to the Act in

their decisions.2o

Indeed, the Michigan Supreme Court in Peterman, supra,

determined ownership to the water's edge without reference to

the Great Lakes Submerged Lands Act, even 39 years after the

Act's passage. Similarly, not a single reported decision has

~

held that the Act sets the line between public and private

ownership.21 The position espoused by plaintiff in this case may

represent the hopes and dreams of the Coastal States

20 This interpretation of the Great Lakes Submerged Lands Act of 1955 was also

the interpretation given it by Michigan's Department of Conservation in 1961, as
explained by this Court in People v Broedell, 365 Mich 201, 206; 112 NW2d 517
(1961) :

Plaintiff says that in administering the submerged lands acts, above
mentioned, it follows the "philosophy" which it says is found in Hilt v
Weber [citations omitted] of a movable freehold, that is to say, that the
dividing line between the state's and the riparian owners' land follows
the water's edge, or shoreline at whatever level it may h~ppen to be from
time to time.

21 The Land Title Standards Committee of the Real Property Law Section of the

State Bar of Michigan has published, as part of its Land Title Standards, 5th
Edition, a section discussing the boundary of property adjoining the Great
Lakes. Section 24.6 provides as follows:

The Waterfront Boundary Line of Property Abutting the Great Lakes is . . .

the naturally occurring water's edge. . ."

Having rejected the proposition that the Great Lakes Submerged Lands Act of 1955
establishes public ownership of the lakeshore, the Committee mentions the Act in
a "Caveat":

To the extent the Act suggests that the state owns all unpatented land
below the Ordinary High Water Mark, the Act conflicts with ~ v Weber,
supra. This conflict has not been considered or resolved by the courts.

Amicus does not consider all parts of Section 24 of the Land Title Standard as
authoritative, in part because of our research disclosing that 2 of the 6
members on the Water Rights Subcommittee were MDEQ employees, and one of those
was a biologist, and not an attorney. The above-quoted passages, however, do
provide some guidance to the court.
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Organization22 (See Plaintiff's Court of Appeals Brief, Appendix

I) and those acting in concert with it23, but it is not the law

in the State of Michigan.

Nearly 50 years after the passage of the Great Lakes

Submerged Lands Act, there is simply no authority to support the

proposition that the Act redefined the boundary between private

and public property along the shore of the Great Lakes.24 More
~

22 Much confusion relating to the interpretation of the Great Lakes Submerged

Lands Act has resulted from both the casual misreading of the statute, and from
the bias of strong, well-moneyed organizations that seek a meaning of the
statute different from its legislative intent. For an example of casual
misreading, see Research Memorandum, Ohio Legislative Service Commission, June
22, 2001 (See Exhibit 0) ("It appears that the statute indicates that the state
owns lakeward of the high water mark"). For an example of biased writings, see
"Putting the Public Trust Doctrine to Work," 2d Edition, p 72 (Coastal States
Organization 1997) ("Michigan, by statute, has defined the upper boundary of its
public trust shore lands as the 'ordinary high water mark. . ."') The first
edition of this work was cited extensively by plaintiff in the Court of Appeals,
and her current Application cites the second edition. The Coastal States
Organization is an organization of governors of coastal states dedicated to
"improved [governmental] management of the nation's coasts, oceans, and Great
Lakes." Its above-referenced work (2nd edition) reflects its bias when it laments
that "over 90 percent of the adjacent uplands are privately owned, raising
difficulties for the public to access the trust shore lands below the ordinary
high water mark." Id. at 2. Further, it advocates the public trust doctrine as
"a useful tool" that can be used to "improve the stewardship of state trustees"
over the lands the authors believe come under the doctrine. Id. at xiii. In
other words, the focus of the work is to use the public trust doCtrine to expand
governmental control of property so that such property can be "managed" by the
government, to the exclusion of private citizens.
23 Associate Professor Chris Schaeffer, currently of Cooley Law School, and

formerly Chief of the Shore lands Division of the MDNR, was a contributor to that
publication. Professor Schaeffer at least twice testified on behalf of himselfJ
before the state legislature in opposition to 2003 PA 14, and Plantiff's
Application reflects his assertions of law.
24 Often cited by public rights advocates is a 1978 Attorney General opinion

which is quizzically characterized as "well reasoned" in an otherwise well-
respected work. See Cameron, Michigan Real Property Law, 2d Edition, §3.5 (ICLE
1993), citing 1977-1978 OAG No. 5,327 at 518 (July 6, 1978) (See Exhibit P). The
plaintiff is right in being critical of the 1978 opinion, as she was in the
Court of Appeals, but for the wrong reasons. (See Plaintiff's Court of Appeals
Brief, p.7). A prior published opinion asserted that ownership extended to the
water's edge. See 1932-1934, OAG, p.286 (July 13, 1933) (See Exhibit Q).

The 1978 opinion gratuitously mentions ~ v Weber, but not its holding
of ownership to the water's edge. That is the first mistake of the opinion.
The opinion cites the Great Lakes Submerged Lands Act of 1955, and simply
concludes, without analysis, that the Act "indicates the dividing line between

46

I
I



, , '- .I
'-/ --

importantly, because ~ and its predecessors established a

rule of property law,25 any readjustment of the property line

without compensation would be an unconstitutional taking, and

such a construction would render the statute void. Thayer v

Michigan Dept of Agriculture, 323 Mich 403; 35 NW2d 360 (1949).

Indeed, both the ~ and Peterman decisions warned that to gain

"public control of the lake shores. . . the state may do so
-,

~

only by gift, negotiation, or, if necessary, condemnation."

Peterman at 193, citing ~ at 224. A taking by legislative

fiat was not listed as a permissible way for the state to

the upland and the submerged land is the ordinary high water mark." The failure
to provide any analysis for that conclusion, or to explain how the legislation
could do so without condemnation, is the second mistake of the opinion.
Finally, the opinion cites ~ out of context and in a misleading fashion in
its conclusion that "[t)he riparian owner has exclusive use of the bank and
shore. . ., although title is in the state." Unfortunately, it is the missing
language that reveals the Hilt court's intent. It is true that the decision
held that "the riparian ownerhas exclusive use of the bank and shore." Hilt at
~ That holding comports with the decision's determination of ownerShiP to
the water's edge, at whatever stage. But the court did not hold that "title is
in the state." Instead, as argued above, it merely r-eterred to a Wisconsin
decision which so held, in an effort to demonstrate that a riparian's right to
exclusive use would apply even in jurisdictions that deprive a riparian of fee
title:

And it has been held that the public has no right of passage over dry land
between low and high water mark, but the exclusive use is in the riparian
owner, although the title is in the state. Doemel v Jantz, supra [180 Wis
225, 193 NW 393 (1923))"

As explained above, the Doemel decision determined title in the riparian, and
not the state. By its presentation of the ~ decision, the 1978 opinion was
either intellectually dishonest, or it represented sloppy research and writing.
Neither bodes well for the authority of the opinion. An attorney general
opinion is not binding on this court, and this court should disregard the 1978
opinion in its analysis of the issue at bar. Danse Corporation v City of Madison
Heights, 466 Mich 175; 644 NW2d 721 (2002).
25 Also, a long-standing construction given to a statute by the executive of the

Department of the State Government, which has been accepted as universal, will
not be disturbed without strong reasons, especially where it has become, to some
extent, a rule of property, and where many titles depend on it. Malonny v
Mahar, 1 Mich 26 (1847), cited in 22 Mich Civ Juris, Statutes, §168.
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acquire the lakeshore. As set forth above, and to its credit,

the legislature never so intended.

CONCLUSION

The lakeshore which the Circuit -Court wrongfully

appropriated from the defendant in this case belongs to the

defendant riparian owner, as clarified in t'~e last century by

the Michigan Supreme Court in !!!.!.! (1930) and Peterman (1994),

and by the U.S. Supreme Court in Massachusetts v New York, supra

(1925). No reported decision has since held to the contrary.

The Great Lakes Submerged Lands Act does not, and

constitutionally could not, change the ownership of Defendant's

riparian property, and again, no case has ever held to the

contrary.

The Court of Appeals reached the proper result, but in an

otherwise well-reasoned decision, erred in declaring title to

dry land below the high water mark held in fee by the state,

(and by failing to find the Great Lakes Submerged Lands Act

inapplicable as a result). At least when not covered by water,

that fee is held by the riparian owner, though it may be a

qualified one, being subject to the state's right of navigation.

Though clearly limited and separate from rights granted under

the public trust doctrine under Sterling v Jackson, supra, the

extent of that right is not before the Court. But in no case
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does the right of navigation grant Plaintiff the right to

interfere with Defendants' exclusive use of their land by

traversing upon it. The erroneous declaration of fee title was

dicta in direct conflict with this Court's ruling in Peterman,

supra, and its correction does not merit formal submission to

this Court.

Michigan's 3,288 miles of shoreline is perhaps some of the

most expensive real estate in the world. '~axes generated by

this property serve to fund local governments and schools, and

the property supports our nation's number one industry (and our

state's number two industry), travel and tourism, of which

beaches are the primary factor (See Houston, "The Economic Value

of Beaches--A 2002 Update," Exhibit "N"). Assertions of

ownership by state and federal agencies, as well as Plaintiff

and those similarly situated, cloud riparian titles, negatively

impacting real estate values and the resulting tax base.

Further, unless corrected, the error of the Court of Appeals

will invite a flurry of lawsuits, as riparians, their grantors,

and the public jostle to define the newly granted rights.

Amici Save Our Shoreline and IGLC respectfully request, in

lieu of granting leave to appeal, that this Honorable Court

enter its final decision pursuant to MCR 7.302, affirming the

result of the Court of Appeals, but vacating portions of the

decision, including that language at pages 7 and 9, which assert

that the state holds title to dry land between low and high
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water mark, in trust or otherwise, and holding that the riparian

owner holds title in fee to such property.

In the alternative, Save Our Shoreline and IGLC request

that this Honorable Court seize upon this unique opportunity to

be briefed by a united shoreline community, together with other

amici, and grant leave to appeal to once again consider this

issue of immense import to our great State and hold that

shoreline owners own to the water's edge, or alternatively, the

low water mark.

Dated: July 19, 2004 Respectfully submitted,
SMITH, MARTIN, POWERS & KNIER, P.C.

Attorneys for Save Our Shoreline and

Great Lakes Coalition, Inc.

B y~~~;~~ ~~-"'"-_A...9 a . ~l { - DAVID L. POWERS (P39110)

900 Washington Avenue

P.O. Box 219

Bay City, MI 48707-0219

(989) 892-3924
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INTEREST OF AMICI CURIAE

The Michigan Chamber of Commerce is a non-profit membership corporation that represents

the interests and views of over 6,500 private corporations and businesses which are engaged in

commercial, industrial, agricultural, civic and professional activities in Michigan.

The National Federation of Independent Business Legal Foundation is the legal arm of the

National Federation of Independent Business, the nation's oldest and largest organization dedicated

to representing the interests of small business owners throughout all 50 states. Of the NFIB's

approximately 600,000 members, over 200,000 own retail and service establishments, including

small resorts, hotels, restaurants and marinas, with many located in Michigan.

The Michigan Bankers Association is a professional association of over 200 Michigan

financial institutions with more than 2,300 branches located throughout the state. Its member

institutions provide a financial foundation for economic activity in the state so as to promote strong

communities and economic development in Michigan.

The Michigan Hotel, Motel & Resort Association is a professional association whose

members represent over 500 hotels, motels, resorts and bed and breakfasts located throughout the

state. The association is engaged in the promotion of travel and tourism in Michigan.

Amici Curiae represent the interests and views of (1) owners of property along Great Lakes

shorelines who tlse'the property for private residential purposes, and commercial businesses such as

motels, hotels and recreational resorts, (2) lenders who finance homes and businesses located along

Great Lakes shorelines, and (3) businesses engaged in industrial, agricultural, civic, financial and

professional activities in Michigan.

Amici Curiae are interested in the stability of longstanding rules of private property law,

protecting existing private property rights and values, and minimizing the potential for further

litigation between owners of riparian lands along the Great Lakes shorelines and non-owners who
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seek to use or claim an interest in the area of the Great Lakes shorelines landward of the water's

edge.

ORDER APPEALED FROM AND RELIEF REQUESTED

Plaintiff-Appellant ("Plaintiff') has filed an application for leave to appeal the May 13, 2004

published opinion of the Court of Appeals (see Appendix A, Glass v Goeckel, No. 242641 (Mich Ct

App, May 13, 2004», which reversed the trial court's grant of summary disposition to Plaintiff and

remanded for entry of an order granting Defendants-Appellees' ("Defe~dants") motion for summary

disposition.

The Court of Appeals' opinion included two principal holdings: (1) pursuant to Hilt v

Weber, 252 Mich 198; 233 NW 159 (1930) and subsequent cases, riparian property owners on the

Great Lakes have the right to exclusive use and enjoyment of their land to the water's edge and,

therefore, the public has no right of passage over dry land between the low and high water mark; and

(2) Part 325, Section 2 of the Natural Resources and Environmental Protection Act ("NREP A"),

MCL 324.32502,1 does not modify, but rather affirms, the rule set forth in Hilt and subsequent cases.

In lieu of gfanting leave to appeal, Amici Curiae urge the Court to vacate the opinions of the

courts below and peremptorily affirm the Court of Appeals' decision, albeit on slightly different

grounds. Specifically, the Court should affirm solely on the basis that Hilt and subsequent cases

establish that Great Lakes riparian property owners not only have the right to exclusive use of their

property to the water's edge, but in fact have title to their property to the water's edge, free of any

public trust interest of the state in the submerged lands of the Great Lakes.

Alternatively, Amici Curiae urge the Court to grant leave to appeal under MCR 7.302(B)(3).

By doing so, this Court can correct the erroneous statements by the Court of Appeals that are

I Part 325 ofNREPA was formerly known as the Great Lakes Submerged Land Act (the

"GLSLA"), MCL 322.701, et seq., which was repealed by 1995 PA 59.

2
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inconsistent with the principle from Hilt that Great Lakes riparian owners have title to their property

to the water's edge, free of any public trust interest in submerged lands.

ARGUMENTS

I. UNDER MICHIGAN LAW, OWNERS OF PROPERTY ABUTTING THE
GREAT LAKES HAVE TITLE TO THE WATER'S EDGE

A. The Michigan Supreme Court's Hilt v Weber Decision Controls This
Case

In the landmark decision of Hilt v Weber, 252 Mich 198; 233 NW 159 (1930), this Court

clearly and unambiguously held that shoreline property owners on the Great Lakes have title to the

water's edge, at whatever stage:

"The most ordinary effect of a large body of water is to change the shore line by
deposits or erosion gradually and imperceptibly. In such cases it is the general,
possibly universal, rule, except for the [now overruled] Kavanaugh Cases, and except
in a few States where riparian rights have been extinguished by Constitution or
statute, that the title of the riparian owner follows the shore line under what has
been graphically called 'a movable freehold.'" Hilt at 219 (quoting 28 Halsbury,
Laws of England, 361) [emphasis added].

As elaborated upon later in this brief, the Hilt decision also held that the public trust does not

extend landward beyond the water's edge and applies only to submerged bottomlands of the Great

Lakes. fd. at 224. The Hilt decision has been neither overturned nor criticized by any Michigan case

since it was decided in 1930. In fact, this Court most recently affirmed the principle of riparian

ownership to the water's edge, at whatever stage, in Peterman v DNR, 446 Mich 171; 521 NW2d

499 (1994). In Peterman, the court held that the riparian owner, and not the public, owned the beach

between the water's edge and the so-called "ordinary high water mark:,,2 "title of the riparian

2 The term "ordinary high water mark" seems to have no fixed definition. Even Plaintiff,

who wishes to use it as the demarcation line between private and public ownership on the shoreline,
is unable to consistently define it. At some points in her brief, Plaintiff describes the ordinary high
water mark as a fluctuating line that changes imperceptibly as the "tumultuous waters of the Great
Lakes exert their influence." (PI's Application for Leave at pp 28-29) At other points, Plaintiff
wishes to adopt a fixed measurement above sea level as the "ordinary high water mark," as provided

3
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owner follows the shore line under what has been graphically called a 'movable freehold.'"

Peterman at 192 [emphasis added]. Based on Hilt and Peterman, Plaintiff's argwnent that the public

has any ownership interest in Great Lakes' riparian property between the water's edge and the so-

called "ordinary high water mark" is untenable and must be rejected. The specific facts of Hilt

further bear out this conclusion.

In Hilt, a land contract purchaser of shoreline property, in defending against foreclosure,

asserted that the seller had misrepresented the property line as being located at a stake driven

approximately 100 feet inland from the water's edge. Based on the court's holdings in Kavanaugh v

Rabiar, 222 Mich 68; 192 NW 623 (1923) and Kavanaugh v Baird, 241 Mich 240; 217 NW2d

(1928) (hereinafter the "Kavanaugh Cases"), the land contract purchaser argued that the "meander

line,,3 was the actual boundary, which was located approximately 277 feet inland from the water's

edge. In resolving this dispute, the Hilt court overruled the Kavanaugh Cases, holding that the

boundary line of the riparian property extended to the water's edge - not the meander line - and so

no damage had occUrred.

The significance of the Hilt decision and its overruling of the Kavanaugh Cases cannot be

overstated. Before the Kavanaugh Cases, it was understood that property owners along Michigan

shorelines owned to the water's edge. The Kavanaugh Cases changed that by converting to public

property Michigan's hundreds and hundreds of miles of shore.

Understandably, this dislodging of the bedrock foundation of Michigan's Great Lakes

riparian jurisprudence caused a flurry of controversy and dispute, and both legislative and executive

by statute. ld. at pp 39-46. Because even Plaintiff is incapable of consistently defining the very term
upon which her legal arguments hinge, Amici Curiae use it with a good deal of caution.

3 A meander line, according to Hilt, is simply an approximation of a shoreline boundary for

the purpose of computing the amount of acreage sold by the government, and was never intended to
be a boundary in f~ct. Hilt at 204-206.
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action. To resolve this rising coriflict and to place the law back on its foundations, the Michigan

Supreme Court promptly accepted the Hilt case for review:

"Because of the coriflict of authority, and also because the executive and legislative
branches of the state government have felt the need of more precise statement of the
legal situation as a basis of legislation, we finally determined upon a frank re-
examination of the Kavanaugh cases. . . ." Hilt at 202.

Recognizing that the Hilt case presented an issue of momentous importance to the state and

its jurisprudence, the court accepted numerous briefs beyond those submitted by the parties,

including briefs filed by the attorney general and others representing public and private interests as

amici curiae. The ~ourt then carefully and methodically addressed all of the ar~ents that might be

brought to bear on the issue, including an historical analysis of relevant federal and state decisions

and consideration?fthe public trust doctrine, and set about to bring final resolution to the issue of

Great Lakes' shoreline ownership in Michigan. As is discussed at length below, the court decided

that, in the absence of condemnation and payment of just compensation by the state, the title of a

riparian owner extends to the water's edge, and that the public trust covers only lands actually

submerged by waters of the Great Lakes.

1. State And Federal Decisions Establish Title To The Water's Edge

From the outset, the Hilt court noted that even in the earlier, contrary case of Kavanaugh v

Baird; supra, the court had acknowledged that "the decision was against the weight of authority,

supported by the fact that the contrary authority is substantially unanimous, in state and federal

courts, in this country and England." Hilt at 203. With specific regard to federal law, the court cited

St Paul & P Railroad Co vSchurmeier, 7 Wall 272, 286; 19 LEd 74 (1868) ("the watercourse, and

not the meander-line, as actually run on the land, is the true boundary") and Hardin v Jordan, 140

US 371, 380; 11 S"Ct 808,811; 35 LEd 428 (1890) ("the waters themselves constitute the real

boundary"). Ultimately, after reviewing the decisions made by courts in other Great Lakes states,

5
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the court conclude.d that under federal law, "the purchaser from the government of public land on the

Great Lakes took title to the water's edge." Hilt at 206 [emphasis added].

2. Michigan Law Defines Michigan Property Rights

The Hilt court next held that once Great Lakes' waterfront property was acquired by a private

person, state law, and not federal law, controlled the extent of that person's rights: "The state law

became paramount on after it vested in a private person." Id. (citing Hardin v Jordan, supra). This

same conclusion holds true and remains the law today. See Oregon v Corvallis Sand & Gravel Co,

429 US 363, 372; 97 S Ct 582; 50 L Ed 2d 550 (1977) ("that land had long been in private

ownership and, hence, under the great weight of precedent from this court, subject to the general

body of state property law").

3. Prior To The Kavanaugh Cases, Michigan Law Held That
Shoreline Owners Held Title To The Water's Edge

After concluding that Michigan law controlled the disposition of the case, the Hilt court

concluded that, prior to the Kavanaugh decisions, "this court, in common with public opinion and in

harmony with the weight of authority, assumed, without question, that the upland proprietor ~ to
,

the water's edge." Id. at 212 [emphasis added]. In so holding, the Hilt court cited with approval

People v Warner, 116 Mich228; 74NW 705, 711 (1898)4 and People vSilberwood, 110 Mich 103;

67 NW 1087 (1896), as well as the concurring opinion in State v Fishing & Shooting Club, 127

Mich 580; 87NW 117 (1901), all of which held that private ownership extends to the water. Hiltat

208-209.

4 After noting that the high and low water marks may well be synonymous because there are

no tides on the Great Lakes, the Warner court stated that "[ t ]he adjoining proprietor's fee stops there,
and there that of the State begins, whether the water be deep or shallow, and although it be grown up
to aquatic plants, and although it be unfit for navigation." Id. at 239.
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4. ,i The Hilt Court Clearly Held That The Public Trust Terminates

At The Water's Edge

The Hilt court acknowledged that the so-called "public trust" doctrine (tenned the "trust

doctrine" by the court) had been recognized by Michigan courts as early as 1843 in La Plaisance

Bay Harbor Co v City of Monroe, Walker's Ch 155 (1843). In that case, the court had explained that

"the proprietor of the adjacent shore has no property whatever in the land covered by the water of

the lake." Hilt at 208 (emphasis added). The court also noted the reference to the doctrine in

several other cases. ld. The court then dealt head on with the heated and vigorous arguments,

presumably made by the state Conservation Department and others by way of amicus briefs, that the

trust doctrine should not end at the water's edge, but should extend upward across the dry shore.

Hilt at 224. Despite the state's apparent strong desire for "public control of the lakeshore," the Hilt

court clearly and unequivocally rejected this extension of the public trust doctrine:

"With much vigor and some temperature, the loss to the State of financial and
recreational benefit has been urged as a reason for sustaining the Kavanaugh
doctrine. It is pointed out that public control of the lake shores is necessary to insure
opportunity for pleasure and health of the citizens in vacation time, to work out the
definite program to attract tourists begun by the State and promising financial gain to
its residents, and to conserve natural advantages for coming generations. The
movement is most laudable and its benefits most desirable. The State should provide
proper parks and playgrounds and camping sites to enjoy the benefits of nature. But
to do this, the State has authority to acquire land by gift, negotiation, or, if necessary,
condemnation. There is no duty, power, or function of the State, whatever its
claimed or real benefits, which will justify it in taking private property without
compensation. The State must be honest." Hilt at 224.

The court further explained that, even under the Kavanaugh Cases, the state's alleged title to

the meander line was merely that of trustee, holding the land "only for the preservation of the public

rights of navigation, fishing, and hunting." ld. at 224. Thus, when it overruled the Kavanaugh

Cases and instead held that the state's title ended at the water's edge, the Hilt court was referring to

the tenninus of the public trust. Any doubt regarding this point disappears in the face of the

following statement from the dissent:

7
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"My brother's opinion is far reachirig, for it constitutes the Michigan shoreline of
1624 miles private property, and thus destroys for all time the trust vested in the State
of Michigan for the use and benefit of its citizens." Id. at 231.5

5. In This Case, The Court Of Appeals Mistakenly Suggested That
The So-Called "Public Trust" Extends Landward Of The
Submerged Lands Of The Great Lakes

In its opinion in this case, the Court of Appeals reached the correct result in holding that,

pursuant to Hilt and subsequent cases, Great Lakes' riparian property owners have the right to

exclusive use and enjoyment of their land to the water's edge. Unfortunately, some portions of the

Court of Appeals' opinion imply that the state holds title in trust to a part of the riparian owners'

exposed property landward of the water's edge, even though other portions of the opinion correctly

note that the state's trust interest is limited to submerged lands.

For example, at one point, the Court of Appeals emphasized that the public trust applies only

to submerged lands:

"That the state of Michigan holds in trust the submerged lands beneath the Great
Lakes within its borders for the free and uninterrupted navigation of the public is
without doubt." Glass v Goeckel, No 242641 (Mich Ct App, May 13,2004), slip op
at p 8 [emphasis in original] (citing Peterman at 194; Nedtweg v Wallace, 237 Mich
14,16-17; 208NW 51 (1926); People v Massey, 137 MichApp 480, 485; 358 NW2d
615 (1984)).

However, intertwined with this same discussion is the implication that the public trust

extends to exposed lands lying above the water's edge:

"The Hilt conclusion that a riparian owner has the right to the exclusive use of
relicted land is entirely consistent with the title held by the State under the public
trust doctrine.

* * *

5 Of course, the majority's decision did not destroy the public trust in any property, because

no public trust ever extended beyond the water's edge and onto the lakeshore. The same holds true

today.
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Although the state holds title to land previously submerged, the state's title is subject
to the riparian owner's exclusive use, except as it pertains to navigational issues.
[internal citations omitted]. However, if and when the Great Lakes rise, the riparian
owner no longer has exclusive use to that submerged land, for the state's title in
public trust for navigational purposes becomes paramount." Id., slip op at pp 8-9.

The implication that the state has public trust title to exposed, dry lands is, of course,

irreconcilably inconsistent with the holdings of Hilt and Peterman that Great Lakes riparian property

owners themselves have title that extends to the water's edge. It is simply not possible for the state

and private property owners to hold mutually exclusive titles to the same land at the same time.6

There are numerous cases that describe the "public trust" as attaching only to the "submerged

lands" of the Great Lakes, including Hilt. See, e.g., illinois Central R Co v illinois, 146 US 387,

452; 13 S Ct 110;36 L Ed 1018 (1892) ("the state holds title to the lands under the navigable

water of Lake Michigan") [emphasis added]; Hilt at 202 ("State has title in fee in trust for the public

to the submerged beds of the Great Lakes within its boundaries") [emphasis added]; and People ex

reI Director of Conservation v Broedell, 365 Mich 201,205; 112 NW2d 517 (1961) (title of the

State to "submerged lands" in the Great Lakes is impressed with public trust). The inescapable fact

is that, subsequent to Hilt, and setting aside the Court of Appeals' decision in this case, there has

never been a Michigan case holding that the public trust applies to dry land above the water's edge.

6 The Court of Appeals' confusion on this point may stem from the court's failure to

differentiate between two separate legal theories that have important distinguishing characteristics:
(1) the public trust 90ctrine, through which the state holds title to Great Lakes' submerged lands in
trust for the people of the state so that they may enjoy the navigation of the waters, carry on
commerce over them, and have the liberty of fishing therein, without obstruction or interference
from private parties {see Peterman at 194; Nedtweg v Wallace, 237 Mich 14, 16-17; 208 NW 51
(1926); and People y Massey, 137 Mich App 480, 485; 358 NW2d 615 (1984»; and (2) the
"navigational servitude," which allows the state, or the federal government, under proper
circumstances of public necessity, to incidentally burden privately held Great Lakes riparian
property if such burdens are the result of making navigational improvements on or in the waters of
the Great Lakes. Peterman at 193-195.
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The limitiltion of the public trust to lands that are actually submerged is compelled not only

by the relevant case law cited above, but also by common sense, since the purpose of the trust is to

protect the public's right to enjoy navigation on the waters. to c~ on commerce over them, and to

have the liberty of fishing therein {see Peterman at 194; Nedtweg at 16-17; and Massey at 485) - all

activities which are performed on the surface of the water, not on dry land. Indeed, conspicuously

absent from the list of activities protected by the public trust is walking on the beach - the dry land

activity which Plaintiff has improperly tried to shoe-horn into the public trust without a scintilla of

legal support for doing so. The relevant Michigan authorities thus compel the conclusion that the

public trust applies only to submerged lands when they are actually submerged.

6. Plaintiff's Arguments Are Nothing But An Attempt To Rewrite
Hilt v Weber

In an attempt to escape the clear holding of Hilt, Plaintiff argues in her application for leave

to appeal that the Hilt court didn't really mean to use the term "water's edge" or "shore line" when it

referred to the extent of a riparian owner's fee title. It appears to be Plaintiff s unsupported opinion

that the Hilt court "loosely" and mistakenly used this "unfortunate terminology," when the court

really meant to refer to the "foreshore" - a term which does not appear in a single Michigan case that

is germane to the case at bar. See PI's Application for Leave at pp 26, nl0; 28-31.

Of course, as Plaintiff points out, the term "foreshore" was already used in 1930 to mean "the

part of the shore that lies between high and low water marks." Id. at p 10, n2. Therefore, in order to

accept Plaintiff s arguments, one must accept the proposition that the Hilt court - knowingly

embarking on one of the most important riparian rights decisions in Michigan's jurisprudential

history - sloppily and accidentally replaced the existing term "foreshore" with the phrase "water's

edge" or "shore line," when it really meant the former.

10
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To continue to stay on course with Plaintiffs arguments, one must then accept the

proposition that both this Court and the Court of Appeals repeated the same sloppy use of the

English language in not less than six opinions covering the same subject over a course of

approximately 64 years. See Peterman at 192 (quoting Hilt) ("the 'title of the riparian owner follows

the shore line"'); Bott v Comm of Natural Resources, 415 Mich 45,82-84; 327 NW2d 838 (1982)

("In Hilt, a recent holding in the Kavanaugh Cases that owners adjacent to the Great Lakes hold title

to land running along the meander line but not to the water's edge was re-examined and

overruled."); KlaisvDanowski, 373 Mich262, 279; 129NW2d414 (1964) (recognizing under Hilt

that a riparian owner has use of the land to the water's edge, including any new land occurring

through accretions or reliction); Donohue v Russell, 264 Mich 217, 218; 249 NW 830 (1933)

(recognizing that Hilt "held that the riparian owner owns the land beyond the meander line to the

edge of the water"); Boekeloo v Kuschinski, 117 Mich App 619,626-627; 324 NW2d 104 (1982)

(recognizing that Hilt held that "the waters themselves constitute the real boundary"); Turner

Subdivision Prop Owners Assn v Schneider, 4 Mich App 388,391; 144 NW2d 848 (1966) ("Hilt

established that a riparian owner owns land between the meander line and the water"). J

Plaintiff s position that this Court and the Court of Appeals have been using the wrong

terminology for 64 years is untenable, and finds no support under Michigan law. The "movable

freehold" referred to by the Hilt court and by several subsequent courts unambiguously finds its

boundary at the water's edge. Plaintiffs attempt to redefine the "movable freehold" as "the gradual

and imperceptible shifting of the line where the riparian's dry upland meets the high water mark"

(see PI's Application for Leave at p 28) finds no support other than in Plaintiff s individual desire to

overturn established Michigan property law. Furthermore, to the extent that Plaintiff attempts to

alternatively argue that the ordinary high water mark is a fixed line established by Part 325 of

11



-

NREP A (see PI's Application for Leave at pp 39-46), this is totally inconsistent with the Hilt court's

concept of a "movable freehold." Does Plaintiff actually expect the Court to believe that the Hilt

court meant to refer to a "movable freehold" that never moves?

The fallacy of Plaintiff s position is further highlighted by her own admission regarding the

implicit errors in the Kavanaugh Cases. In that regard, Plaintiff admits that the Kavanaugh Cases

were patently erroneous because, by allowing the state's trust interest to extend to the meander line,

the Kavanaugh court had cut off Great Lakes riparian properties fro~ physical contact with the

waters defining them as riparian in the first instance. See PI's Application for Leave at pp 24-25. At

the same time, however, Plaintiff wants this Court to draw a new but equally divisive line in the sand

-the ordinary high water mark. This new line would likewise cut off Great Lakes riparian properties

from physical contact with the waters defining them as riparian, and would therefore suffer from the

same problem as the meander line used in the Kavanaugh Cases.

Stated another way, Plaintiff appears to be comfortable with the concept of creating a "public

trust" corridor along the beach that cuts off riparian properties from physical contact with the water

which defines them as riparian, so long as the corridor is narrower than that created by the meander

line, but just wide enough to accommodate Plaintiffs interest in walking the beach. This is, of

course, preposterous. Plaintiff cannot have it both ways. As the Hilt court correctly recognized and

Plaintiff is forced to admit, "[t]he basis of the riparian doctrine, and an indispensable requisite to it,

is actual contact of the land with the water." Hilt at 218. Therefore, if the Court were to insert a

"public trust" corridor - no matter how infinitesimally small - between riparian property and the

waters which define it as riparian, it would making the same error that infected and led to the Court's

expeditious overruling of the Kavanaugh Cases.
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The Court of Appeals correctly held in this case that riparian property owners have exclusive

control of their properties to the water's edge. Unfortunately, the Court of Appeals erred by failing

to note that the public trust interest held by the state in submerged lands ends at the water's edge

where the riparian owner's title begins. This error is relatively harmless to Defendants in the limited

factual context of this particular case (plaintiff is effectively prevented from trespassing on

Defendants' beachfront anyway). However, it does represent a fundamental error in the

interpretation of Michigan riparian property law, which could cause-great mischief by confusing

settled law that has existed for at least 75 years. Needless litigation is likely to be the result. Thus,

in lieu of granting leave to appeal, Amici Curiae urge the Court to peremptorily affirm the CoUrt of

Appeals' decision on the basis that Great Lakes riparian property owners have title to the water's

edge free from the"public trust imposed on submerged lands of the Great Lakes.

B. Hilt v Weber Continues To Be Controlling Law In Michigan

There is no doubt that the Hi/t decision continues to represent the law in Michigan, as

evidenced by the number of subsequent Michigan opinions that have reaffirmed its holding of

riparian title to the water's edge. Peterman, supra; Bott, supra; K/ais, supra; Donohue, supra;

Boeke/oo, supra; and Turner Subdivision Prop Owners Assn, supra. The most significant of these is

the Peterman opinion, decided in 1994 - 64 years after Hilt.

As noted previously, in Peterman, Great Lakes riparian property owners sued the Department

of Natural Resources ("DNR") for just compensation due to the destruction of their beachfront-

both above and below the ordinary high water mark - caused by the DNR' s negligent installation of

an adjacent boat launch and jetties. In framing its analysis, the Peterman coUrt first set forth the

fundamental holding of Hilt that established riparian ownership to the water's edge: "title of the

riparian owner follows the shoreline under what has been graphically called 'a movable

freehold.'" Peterman at 192 (quoting Hilt at 219) [emphasis added]. The coUrt also specifically
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referenced with approval the Hilt coUrt's conclusion that "the riparian owner has the exclusive use of

the bank and shore." fd.at 192 (citing Hilt at 226).

Based on these fundamental precepts established by Hilt, the Peterman coUrt ultimately held

that the state must compensate the riparian owner for the state's negligent destruction and the

resulting "loss of the beach below the ordinary high water mark." fd. at 200-202. In so holding, the

Peterman coUrt - like the Hilt coUrt 64 years later - recognized the potential benefits of "public

control of the lakeshores." Importantly; however, the Peterman court; like the Hilt coUrt, eschewed

the notion being advocated by Plaintiff in this case, that public control of the lakeshore could be

taken by the state without payment of just compensation therefor: "There is no duty, power, or

function of the State, whatever its claimed or real benefits, which will justify it in taking private

property without compensation." fd. at 193 (citing Hilt at 224).

Thus, the argument that the public trust doctrine extends beyond the actual water' s edge was

rejected by this CoUrt in 1930, and that rejection was reaffirmed by this CoUrt in 1994. Both Hilt

and Peterman remain the law in Michigan today, and support the result reached - if not the wording

used - by the Court of Appeals in this case.

C. As A Rule Of Property Law, Hilt Should Not Be Overturned

Even if modem coUrts could find fault with the Hilt decision, the decision should

nevertheless stand. This CoUrt has held that "stare decisis is to be strictly observed where past

decisions establish 'rules of property' that induce reliance." Bott v Commission of Natural

Resources, 415 Mich45, 77; 327 NW2d 838, 849 (1982) (citing Lewis v Sheldon, 103 Mich 102; 61

NW 269 (1894) and Hilt v Weber, supra). Urged in 1982 to extend public rights of use to a creek by

modifying the defimtion of navigability, the Bott coUrt refused:

"The rules of property law which it is proposed to change have been fully established
for over 60 years, and the underlying concepts for over 125 years. Riparian and
littoral land has been purchased in reliance on these rules of law, and expenditures
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have been made to improve such land in the expectation, based on decisions of this
Court, that the public has no right to use waters not accessible by ship or wide or
deep enoug4 for log flotation, and that, even if there is navigable access to a small
inland dead end lake, the public may not enter over the objection of the owner of the
surrounding land, and that the only recreational use recognized by this Court as an
incident of the navigational servitude is fishing. The Legislature can, if it is thought
to be sound public policy to enlarge public access to and the use of inland waters,
pass laws providing for the enlargement of the rights of the public in those parts of
the state where the Legislature finds that there is a shortage of public access to inland
rivers and lakes and for the comDensation of landowners affected bv the enlarged
servitude." (Emphasis added)

The Court further stated: "'

"The justification for this rule is not to be found in rigid fidelity to precedent, but
conscience.. The judiciary must accept responsibility for its actions. Judicial 'rules
of property' create value, and the passage of time induces a belief in their stability
that generates commitments of human energy and capital. . .. It cannot be denied
that some landowners have invested their savings or wealth in reliance on a long-
established definition of navigability. It also cannot be denied that the heretofore
private character of the waters adjacent to their property significantly adds to its
market value. Vacationers are not manufacturers who can pass on their losses to a
large class of consumers. Techniques to safeguard past reliance on prior law such as
prospective overruling are unavailable where property rights are extinguished.
Prevention of this hardship could be avoided through compensation, but this Court
has no thought of providing compensation to riparian or littoral owners for the
enlarged servitude and the resulting reduction in amenities and economic loss." Id.
at 77.

Since the Hilt decision in 1930, riparian owners have relied on the rule of property law

established by it, and under the foregoing authority, the rule should stand.

D. Allowing Public Access To And Use Of The Dry Beach Areas Will
Diminish The Enjoyment And Value Of The Riparian Lands

In Bott, supra, this Court recognized that merely by allowing public use of previously non-

navigable waters, the enjoyment of the surrounding properties would be diminished. This Court

noted that many of those who owned such property were vacationers who acquired the property for a

peaceful retreat and the opening of the adjacent waters to the public could render the property unfit

as a refuge or as a retreat. 415 Mich at 78-79. The impact predicted in the Bott opinion would be
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even greater if this Court were to open up beaches landward of the water's edge for public use as the

Plaintiff demands in this case.

Opening up the beaches to public use would adversely affect not just the intangible values

flowing from the peaceful refuge or retreat offered by private beach areas along riparian lands, but

also the financial investment made by owners of the riparian land. These owners and their mortgage

lenders - many of whom are members of one or more of the Amici Curiae submitting this brief -

have invested substantial monies in reliance on the rule laid down in Hilt. In Batt, it was noted, "It

also cannot be denied that the heretofore private character of the waters adjacent to their property

significantly adds to its market value." 415 Mich at 79. The same is true of the private character of

the beach lands adjacent to riparian property along the Great Lakes shorelines. Opening this area to

public use will reduce theronenities and cause economic loss to the riparian property owners.

E. Departure From The Principle Set Forth In Hilt v Weber Will Result In
A "Taking" Of Private Property Rights

Negation of the riparian property owner's right to exclude the public from dry land beyond

the water's edge destroys a fundamental element of property and will result in an unconstitutional

taking of property. As noted in Batt, "Compensation has been awarded where there has been a

significant reduction in the use and enjoyment of property stemming from governmental action. The

recreational-boating test would deny riparian and littoral owners the right to exclude others, a right

inherent in the concept of private property." 415 Mich at 81. The same effect upon a right inherent

in the concept of private property would occur by departing from the principles set forth in Hilt and

expanding the public's rights and interest in exposed land beyond the water's edge. In Batt, in

footnote 44, the coUrt quotes from an early Michigan Supreme Court decision which emphasizes the

value of the right to exclude:

'" And among the incidents of property in land, or anything else, is not the right to

enjoy its beneficial use, and so far to control it as to exclude others from that use, the
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most beneficial, the one most real and practicable idea of property, of which it is a
much greater wrong to deprive a man, than the mere abstract idea of property without
incidents1'.The use, or the right to control it with reference to its use, constitutes, in
fact, all that is beneficial in ownership, except the right to dispose of it; and this latter
right or incident would be rendered barren and worthless, stripped of the right to
use.' (Emphasis supplied.) Grand Rapids Booming Co v Jarvis, 30 Mich 308, 320-
321 (1874)." Bott, 415 Mich at 81-82, n44.

F. To Deviate From Or Weaken The Hilt Decision Would Repeat The
Mistake Of The Kavanaugh Cases

The imposition of public rights landward of the water's edge is precisely what was attempted

by the Kavanaugh Cases. That this was the wrong thing to do is evident from the fact that Hilt

overruled the Kavanaugh Cases only a few years later. This was discussed at length in the following

passage from the Bott opinion:

"In Hilt, a recent holding in the Kavanaugh Cases that owners adjacent to the
Great Lakes hold title to land running along the meander line but not to the waters'
edge was re-examined and overruled. The Hilt opinion demonstrated at some length
that the Kavanaugh Cases, decided just two years and seven years earlier, had
misanalyzed prior precedent. Especially pertinent is the Court's response to the
policy argru:nents made by those who favored retention of the disputed land for the

public:

'The doctrine of stare decisis has been invoked. The point
has much force. Titles should be secure and property rights stable.
Because a judicial decision may apply to past as well as to future
titles and conveyances, a change in a rule of property is to be avoided
where fairly possible. But where it clearly appears that a decision,
especially a recent one, was wrong and continuing injustice results
from it, the duty of the court to correct the error is plain. The
Kavanaugh Cases were decided in the recent years in 1923 and 1928,
respectively. They enumerated principles at variance with settled
authority in this State and elsewhere, under which real estate
transactions long had been conducted and given legal effect by courts
and citizens, and themselves, disregarded the doctrine of stare decisis
by overruling the Warner Case [People v Warner, 116 Mich 228; 74
NW 705], decided in 1898. The rules they stated are not as old as the
rules they abrogated. When to that are added the considerations that
they operated to take the title of private persons to land and transfer
it to the State, without just compensation, and lhe rules here
announced do no more than return to the private owners the land
which is theirs, the doctrine of stare decisis must give way to the duty
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to no longer perpetuate error and injustice.' Hilt, p 223. (Emphasis
supplied. )" Bott, 415 Mich at 82-83.

This Court should carefully heed the Bott court's admonition: "This Court's experience

following the Kayanaugh Cases suggests that we should not casually enlarge the rights of the public

at the expense of property owners who have relied' on prior decisions of this Court. The Kavanaugh

Cases were overruled because, among other things, they worked severe injustice and constituted a
..

judicial 'taking' without compensation." 415 Mich at 84.

G. Maintaining The Boundary Between Riparian Title And The State's
Public Trust Interest At The Water's Edge Will Minimize The Potential
For Litigation Between Riparian Owners And Those Seeking To Use The
Dry Beach Areas

Affirming the rule enunciated in Hilt and its progeny, to the effect that the boundary between

public and private interests along the Great Lakes is the water's edge, will minimize the chances of

fomenting needless litigation. The water's edge as it exists is an easily identifiable and clear line

which anyone, whether a child or a trained scientist, can readily perceive. Determining its location

does not require the skills and expertise of a surveyor as would determining the location of the

ordinary high water mark if the elevations set forth in MCL 324.32502 were deemed the boundary.

Nor does locating the water's edge require the skills and expertise needed to analyze land forms

along the shore to locate the physical ordinary high water mark. One simply looks to see where the

water is and one then knows exactly where public and private rights exist. Disputes are unlikely to

arise under such circumstances.

Allowing public access to and use of the area landward of the water's edge would inevitably

create conflicts and thus litigation over the appropriate scope and extent of the use allowed of such

area by the public. . No guidance is provided by the public trust doctrine as to what possible uses

could be made by the public of dry land beyond the water's edge, because the doctrine was never

intended to apply to dry land. Instead, the public trust doctrine is simply an interest the state holds in
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submerged lands ~o that the people of the state may enjoy the navigation of the waters, carry on

commerce over them and have the liberty of fishing therein.

This Court and the Court of Appeals have seen the result of situations where the public right

to use lands bordering water bodies existed but was not delineated or defined. Prime examples are

the so-called "road end" cases where courts have been forced to repeatedly consider the issue of

public access to water and usage of road ends (roads that terminate at the water's edge). See, for

example, the substantial amount of litigation relating to road end isslles for just one lake, Higgins

Lake. Higgins Lake Property Owners Assn v Gerrish Twp, 255 Mich App 83; 662 NW2d 387

(2003).

Expansion of the right of the public to use areas along Great Lakes shorelines landward of

the water's edge will likely lead to the same sort of recurring litigation. Maintaining the demarcation

between public and private interests at the water's edge allows the public to engage in those

activities which are consistent with the public trust interest held by the state in submerged lands

while at the same time allowing the riparian property owner to fully exercise the rights inherent in

the ownership of property along the Great Lakes shoreline.

CONCLUSION AND RELIEF REQUESTED

The Court of Appeals reached a correct result when it reversed the trial court's decision in

this case, and held that Great Lakes riparian property owners have the exclusive right to the use of

their property all the way to the water's edge.

Unfortunately, the Court of Appeals failed to fully comprehend that the right to exclusive use

was but one incident of the "movable freehold" title held by such owners in their property under

Hilt, and that the public trust held by the State of Michigan in the submerged lands of the Great

Lakes stops at the water's edge. For that reason, the Court of Appeals' opinion is seriously flawed.

Amici Curiae therefore request, in lieu of granting leave, that the Court vacate the opinions of the
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courts below and affirm the decision of the Court of Appeals based solely on the holding in Hilt v

Weber that Great Lakes riparian property owners hold title to the water's edge free of the public

trust. Alternatively, this Court should grant leave to appeal to correct the flaws in the Court of

Appeals' decision on this principle of major significance to the state's jurisprudence.
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STATEMENT AS TO THE JURISDICTION OF THE MICHIGAN SUPREME COURT

The Michigan Supreme Court has jurisdiction of this application for leave to appeal

pursuant to Const 1963, art 6, § 4 and MCR 7.30 1 (A)(2). The application was timely filed under

MCR 7.302(C)(2)(a).
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QUESTION PRESENTED

Amicus curiae addresses the following question:

Does the decision of the Michigan Court of Appeals-finding that title to beachfront land lying

between the ordinary high water mark and the water's edge lies with the state~ontravene

existing and binding Michigan precedent and also violate established state and federal

constitutional law?
~
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STATEMENT OF FACTS

The facts as summarized in Parts I and II of the Court of Appeals' decision, 262 Mich

App 29, 30-32; 683 NW2d 719 (2004), fairly and accurately detail the facts and procedural

history of the case pertinent to this appeal:

I. Introduction

Plaintiff, a neighbor of defendants, asserts that as a member of the general public she
"has the right to navigate and walk across those portions of the shore and waters of Lake
Huron lying below and lakeward of the natural ordinary high-water mark, free from
obstruction or interference by defendants." Defendants argue that their property rights
extend to the waters' edge, and that plaintiff could not walk beyond the waters' edge and
onto their property. The trial court held that plaintiff was entitled to freely traverse the
"shore of Lake Huron lying below and lakewards of the natural ordinary high water mark
as specifically defined in MCL 324.32502." We conclude otherwise, and therefore reverse
the trial court's order granting plaintiffs motion for summary disposition and remand for
entry of an order granting defendants' motion for summary disposition.

II. Material Facts and Proceedings

Since 1997, defendants have owned property east of US-23 in Alcona County that
abuts Lake Huron. Plaintiff has, since 1967, owned property in Alcona County west of
US-23 and, essentially, on the other side ofUS-23 from defendants' property. In the deed
to her property, plaintiff was granted a fifteen-foot easement across defendants' property
"for ingress and egress to Lake Huron."

According to plaintiffs first amended complaint, a dispute between plaintiff and
defendants arose in August 2000, when plaintiff trimmed several tree branches that were
impeding her use of the easement. In spring 2001, the dispute continued with defendants
[FN1] objecting to any pruning of trees or bushes. According to plaintiff, defendants
obstructed the entrance to the easement by parking Mr. Goeckel's vehicle at the entrance.
Additionally, plaintiff claimed that defendants threatened or did interfere with her right to
walk across the beach area, between the ordinary high-water mark and Lake Huron, in
front of defendants' property. As a result, plaintiff filed a three-count first amended
complaint, asking the trial court to enjoin defendants from interfering with her rights to
the express easement and the usage of the shoreline.

FN1. In her first amended complaint, plaintiff only asserts that Mr. Goeckel
attempted to interfere with her easement and statutory rights. However, because
both Mr. and Mrs. Goeckel are defendants, we will refer to them collectively.

The parties eventually resolved the issues pertaining to the express easement, resulting

1
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in plaintiff's being able to utilize the easement for ingress and egress to Lake Huron, to
use the beach portion of the easement for sunbathing and lounging, and to do certain
pruning to ensure that the easement remains unimpeded in at least a ten-foot-wide area.

Regarding the remaining issue, defendants moved for summary disposition pursuant to
MCR 2.116(C)(8) and (9), arguing that, as a matter of law, plaintiff was not entitled, over
defendants' objections, to walk across the beach fronting defendants' property between
the high-water mark and the lake. Plaintiff filed a response seeking summary disposition
in favor of her right to engage in such activity. The trial court, stating that "there is no
clear precedent here," granted summary disposition in favor of plaintiff on the following
basis:

However, it appears to this Court that Plaintiff has the better argument and
the Court therefore rules in Plaintiff's favor. The Great [L]akes Submerged Land
Act, MCL 324.32501 et seq [.], does provide for a specific definition of the high
water mark of Lake Huron and does seem to support the argument that the
Plaintiff's [sic] have the right to use the shore of Lake Huron lying below and
lakewards of the natural ordinary high water mark for pedestrian travel.

ARGUMENT

The Michigan Court of Appeals' Decision, Which Contravenes Constitutional Protections of
Private Property Rights and Extant Controlling Michigan Prece4ent, Portends a Massive
Taking of Property Rights by the State.

In this case, the Court of Appeals held that the owner of beach front property has only the

possessory use of, but not title to, land between the high water mark and the water's edge:

Although the riparian owner has the exclusive right to utilize such land while it remains
dry, because it once again may become submerged, title remains with the state pursuant to
the public trust doctrine.

Glass v Goeckel, 262 Mich App at 40.

The Court of Appeals' decision directly contravenes this Court's decision in Hilt v Weber,

252 Mich 198,205; 233 NW 159, 161 (1930), which holds that the beach front owner holds title

to the land between the high water mark and the water, and that the boundary line moves with the

water:

The meander lines run along or near the margin of such waters are run for the purpose of
ascertaining the exact quantity of the upland to be charged for, and not for the purpose of
limiting the title of the grantee to such meander lines. It has frequently been held, both by
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the federal and state courts, that such meander lines are intended for the purpose of
bounding and abutting the lands granted upon the waters whose margins are thus
meandered, and that the waters themselves constitute the real boundary.

(citing Hardin v Jordan, 140 US 371; 11 S Ct 808; 35 LEd 428 (1891) (emphasis in the original;

(citations and quotation marks omitted). Moreover, this Court stated in Peterman v DNR, 446

Mich 177, 193; 521 NW2d 499 (1994) (quotation marks and internal citations omitted):

[W]ith regard to any riparian owner, this Court has long held that the right to acquisitions
to land, through accession or reliction, is itself one of the riparian rights. Hence, the title
of the riparian owner follows the shore line under what has been graphically called
'moveable freehold.'- '.

See also Michigan Land Title Standards § 24.6 (5th ed) ("The Waterfront Boundary Line of

Property Abutting the Great Lakes is. . . the naturally occurring water's edge. . . .").

In addition to violating an established line of authority from this Court, the Court of

Appeals' decision also violates established principles of federal constitutional law. See Hardin,

140 US at 380-81 (citing thirteen cases holding the same). Federal law is especially pertinent on

this subject, because after Virginia's act of cession, XI Henning's Va St at Large, 326 (Dec. 20,

1783), by which the United States acquired sovereignty and title to almost alII the lands in the

Northwest Territory, whatever land is now in private hands traces back to a federal patent. Thus,

unless the original patents or subsequent deeds reserved some portion of the fee received initially

by patent for public use, present owners enjoy the bundle of rights which includes those iterated

I Section 2 of the Northwest Ordinance of 1787 preserved the titles of the French and Canadian
inhabitants and other settlers of the "Kaskaskies, Saint Vincents, and the neighboring villages,
who have heretofore professed themselves citizens of Virginia," which was consistent with the
Act of Cession, which reserved 150,000 acres of land in that area to Gen. George Rogers Clarke
and the officers and soldiers of his regiment (who had conquered the territory in 1777 under
commission of Virginia Governor Patrick Henry). No other pre-existing titles are recognized by
the Act of Cession or the Northwest Ordinance.
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in Hardin v Jordan, supra. See Beulah Hoagland Appleton Qualified Personal Residence Trust v

Emmett County, 236 Mich App 546, 552 n. 3; 600 NW2d 698 (1999).2

Finally, the practical implications of the lower court's decision are staggering. If the

Court of Appeals' decision is upheld, approximately 2,300 square miles of land now privately

owned will, in one fell swoop, be deemed public. See, infra, State of the Beach Report on

Michigan (Surfrider Foundation, 2004).

Accordingly, and for all of these reasons, amicus curiae urges this Court to review the

decision of the Michigan Court of Appeals and consider the issue of where title to the area in

question lies.

The decision of the Court of Appeals, by transferring title to private property from land

owners and placing it into the hands of the State, without payment of just compensation,

trammels upon one of our most treasured individual rights-the right t~ own and make beneficial

use of private property. This Honorable Supreme Court has recently reaffirmed the primacy of

such rights against government intrusion. County of Wayne v Hathcock, - Mich -; -
NW2d - (Nos. 124070, 124073, 124076, 124071, 124074, 124077, 124072, 124075, 124078,

July 30, 2004) This central right is enshrined in the federal and state constitutions as a

fundamental civil right. US Const amend V ("[N]or shall private be taken for public use, without

just compensation."); US Const amend XIV ("[N]or shall any state deprive any person

2 Although the general rule is that title to land initially conveyed by federal patent ceases to be
governed by federal law once title is privately vested, so that the role of federal law pertaining to
the property ceases and the land is then governed by state law as any other land within a state's
boundaries, Oregon ex rei State Land Ed v Corvallis Sand. & Gravel Co, 429 US 363, 377; 97 S
Ct 582; 50 L Ed 2d 550 (1977), nonetheless, unless the patent reserved some part of the fee, the
original grant of riparian land conveyed the title to the high water mark as it might exist from
time to time per Hardin v Jordan.
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of...property, without due process of law."); Const 1963, art I, § 23; see also Chicago, B & QR.

CO v City of Chicago, 166 US 226; 17 S Ct 581; 41 L Ed 979 (1897) (incorporating Fifth

Amendment Just Compensation Clause against the states). The U.S. Supreme Court has

described the rights in real property as the rights "to possess, use and dispose of it." Loretto v

Teleprompter Manhattan CATV Corp, 458 US 419, 435; 102 S Ct 3164, 3176; 73 L Ed2d 868

(1982) (quoting United States v General Motors Corp, 323 US 373, 378; 65 S Ct 357, 359; 89 L

Ed 311 (1945). In United States v Craft, 535 US 274; 122 S Ct 1414; 152 LEd 2d 437 (2002),

the Supreme Court referred to the common conception of property rights as a "bundle of sticks,"

denoting the variety of rights associated with real property ownership.

Here, although the Court of Appeals has not stripped property owners of all aspects of

property ownership-since it left them with a possessory interest akin to a surface easement in

the subject riparian property, and the right to exclude others-it never.ilieless placed legal title to

the property in the hands of the State, and destroyed the owners' right to devise the property.

Moreover, future state action might significantly encumber the rights of riparian owners to

exclusively control the area in question. For instance, the Michigan Legislature can, and has,

enacted bills directed specifically at burdening the use of public trust land. See, e.g., The Great

Lakes Submerged Lands Act, MCL 324.32502 (1994) (which, it should be noted, is frame:d in

terms of lands "not patented.")

Transferring property rights from private landowners to the State of Michigan or to some

amorphous public domain potentially endangers even those rights that the Court of Appeals found

vested in riparian owners. Glass, supra, 262 Mich App at 45-46 ("[The Great Lakes Submerged

3 Related issues under the equivalent provisions of Const 1963, art 10, §2 are already sub judice in
County of Wayne v Hathcock, Mich S Ct Nos. 124070-124078, in which oral argument was held
on April 21, 2004.
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Lands Act] contains no provision guaranteeing any member of the public the right to walk on a

beach fronting private property along one of the Great Lakes. Moreover, it specifically preserves

those riparian rights set forth in Hilt and its progeny."). Fortunately, the Legislature was mindful

of important private property concerns when it enacted the Submerged Lands Act. Glass, id.

("[The Great Lakes Submerged Lands Act] specifically preserves those riparian rights set forth in

Hilt and its progeny."). However, there is no guarantee that the Legislature will take the same

concerns into account in the future, and the Legislature, under the Court of Appeals' ruling,

seems to have a free hand to do as it pleases.

Both the Supreme Court and other federal courts have repeatedly held that when the

government takes title to real property, or destroys the owner's ability to exclude others, a

categorical violation of the Fifth Amendment's just compensation clause has occurred for which

compensation must be paid. See Yee v City of Escondido, 503 US 519., 522; 112 S Ct. 1522; 118

L Ed 2d 153 (1992) ("Where the government authorizes a physical occupation of property (or

actually takes title), the Takings Clause generally requires compensation."). Thus, even if

riparian owners continue to exercise exclusive control over the area in question, the Michigan

Court of Appeals' decision still effects a "classic" form of taking. See United States v Security

Indus Bank, 459 US 70, 78; 103 S Ct 407,74 L Ed 2d 235 (1982) (describing the "classical

taking" as one where the "government acquires for itself the property in question."). Ownership

of title is always of critical import for takings challenges. In Mannatt v United States, 48 Fed CI

148 (2000), the federal court that hears all takings claims for monetary damages against the

United States examined an instance where the government required a landowner to give up title to

his property. In Mannatt, the landowner had purchased land in reliance on a government survey.

The government determined that it had been mistaken in the original survey and resurveyed the
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land, resulting in plaintiffs' loss of title to a portion of their property. The Court held that even if

,
i ) a mistake caused title to private land to transfer to the government, such a transfer constituted a

taking: "[W]hen the government improperly resurveys lands so as to enlarge its interest in the

property, and then effectively takes the property, such resurvey plus the assertion of control of the

property will constitute a taking by inverse condemnation." Id. at 155 (citations omitted).

Similarly, the transfer of property to a third party is a taking. In Sioux Tribe of Indians of

the Brule Reservation, SD v United States, 161 Ct Cl 413 (1963), a surveying error resulted in

land belonging to the tribe being conveyed to a third party. Rejecting the government's argument

that this was not a taking under the Fifth Amendment, the Court reasoned: "Defendant says an

erroneous survey does not constitute a taking. This is correct, but a taking did occur when the

United States appropriated the lands actually belonging to plaintiff and sold them." Id. at 415;

see also United States v Pueblo of Taos, 207 Ct Cl 53, 57 (1975) {"The Supreme Court has

repeatedly held that the deprivation of an Indian tribe of its property in land, by an error of the

United States as to the location of a boundary or the devolution of a title, constitutes a Fifth

Amendment taking if the property is then turned over to another owner.") (citations omitted).

In Pettro v United States, 47 Fed Cl 136 (2000), the Court of Federal Claims found a

compensable taking where the government mistakenly believed it was the owner of mineral rights

actually owned by the plaintiff. In Pettro, instead of filing a condemnation proceeding to obtain

the plaintiffs mineral rights, the government, after receiving the results of a title search, informed

the plaintiff that his title to the minerals had merged with the surface estate and had been

conveyed to the United States by the surface estate owner. The government also told the plaintiff

that he had to cease all work on the site, remove all structures located thereon, and restore the site

(the site was a gravel pit). Although after resolution of the government's quiet title suit it was

7
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detennined that the plaintiff was the legal owner of the mineral rights, the court found that until

that detennination was made, the government had effectively deprived plaintiff of his ownership

interest: "[T]he government's words and actions indicated to all involved that the United States

considered itself the owner of the sand and gravel rights. Thus, the court holds that the Forest

Service's actions constituted a taking, as they temporarily deprived [plaintiff] of his entire

property interest." Id. at 148 (citations omitted).

Even where actual title is not taken, but the property owner is deprived of a fundamental

aspect of property ownership, such as the right to dispose of the property, courts have held that

just compensation is required. In Cienega Gardens v United States, 331 F3d 1319 (Fed Cir

2003), for example, real estate developers alleged that the enactment of two statutes took their

contractual nght to prepay their 40-year HUD mortgages after 20 years. The Federal Circuit held

that the statutes at issue could be compared to a type of physical invaston because they "authorize

the continuing physical occupation of particular developers' properties to address a societal

shortage of low-income housing," by curtailing the plaintiffs' right to exclude low-rent tenants.

Id. at 1338. The court further found the fact that the statutes curtailed the plaintiffs' right to

transfer--'-the right to sell or lease the properties to parties not included in the government

programs-made the government regulation "extraordinary," amounting to a taking, "even absent

a showing of economic harm or interference with investment-backed expectations." Id. at 1338

(citing Hodel v Irving, 481 US 704,715-16; 107 S Ct 2076; 95 LEd 2d 668 (1987) (holding that

where a statute abrogated the common-law right to devise to one's heirs even as to a small

portion of a property, there was a taking); see also United States v Peewee Coal Co, 341 US 114;

71 S Ct 670; 95 L Ed 809 (1951 )(holding that government had taken a coal mine where the

8
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fundamental attributes of ownership-the right to control and use one's own facilities for one's

own purposes-were transferred to the government).

Obviously, landowners who have been stripped of their title by the Michigan Court of

Appeals cannot dispose of or devise their riparian property to which title is now held by the State

of Michigan. Thus, the Court of Appeals' decision abrogates fundamental civil rights. Hodel,

supra, 481 US at 716 ("The right to pass property on.. .has been part of the Anglo-American legal

system since feudal times., .Even the United States concedes that total abrogation of the right to

pass property is unprecedented and likely unconstitutional.").

Even where the occupation of property has minimal economic impact on the owner of

title, courts have still ruled that a taking will be found. See Nollan v California Coastal Comm 'n,

483 US 825, 831-32; 107 S Ct 3141, 97 L Ed 2d 677 (1987) ("[W]here governmental action

results in a permanent physical occupation of the property, by the gov~mment itself or by others,

our cases uniformly have found a taking to the extent of the occupation, without regard to

whether the action achieves an important public benefit or has only minimal economic impact on

the owner.") (citations and internal quotation marks omitted); see generally Barton H. Thompson,

Judicial Takings, 79 Va L Rev, 1449, 1450-51 (1990)("Ifthe executive or legislative branch of a

state government were to order private beachfront owners to permit the public onto the portion of

their beaches between the mean high tide line and the vegetation line, without compensation, the

United States Supreme Court would almost certainly hold that the state had taken the

beachowners' property in violation of the Constitution."). Importantly, the Constitution

precludes states from simply altering the status of private land without subsequently justly

compensating its previous owners. Lucas v South Carolina Coastal Comm 'n, 505 US 1003,

1031; 112 S Ct 2886, 2901; 120 LEd 2d 798 (1992)("[A] State, by ipse dixit, may not transform

9
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rt;
private property into public property without compensation...") (citations and internal quotation

marks omitted).

Transferring the title of the land between the high water mark and the water boundary

from private riparian owners to the State thus plainly results in a massive taking of thousands of

acres of beach front land. The State of Michigan possesses 3288 miles of shoreline, of which 70% ~.. is currently privately owned. See State of the Beach Report on Michigan (Surfrider Foundation

2004) available at www.beach.com/stateofthebeach2004/05-sr/state_sumrnary.asp (Attachment

A). Thus, more than 2,300 lineal miles of property in question are privately held, and will be

converted to public land if the Court of Appeals' decision is not reversed. Such a massive

outright destruction of private property, along with the potential takings liability for the State of

Michigan, must be taken into account in considering whether to review of the Court of Appeals'

decision (or peremptory reversal pursuant to MCR 7.302(G)(I»,- and when subsequently

evaluating the ruling itself on plenary consideration.

Yet, there is no suggestion that there is any shortage of public recreational land in the
'I
!

State of Michigan. Indeed, Michigan already owns 30% of beach front land, and ranks fifth in the

United States in the amount of state-owned land available for recreation. See State of the Beach

Report on Michigan, supra. The extensive state ownership of land "provides tremendous

recreational opportunities for the public." Id. Moreover, significant state resources are devoted

to maintaining the more than 1,300 government-run public access sites that already exist in

Michigan. See Chris Tauber, 10 Best Boating Sites, BOATINGLIFE, July/August 2004 available at

http://www.boatinglife.com/article_content.jsp?ID=34045 (Attachment B). Of course, if the

State of Michigan feels the need to acquire and appropriate more land for the benefit of the

public, it must do so according to constitutional principles. As the Hilt court noted:

10
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[T]he state has authority to acquire land by gift, negotiation, or, if necessary,
condemnation. There is no duty, power, or function of the state, whatever its claimed or
real benefits, which will justify it in taking private property without compensation. The
state must be honest.

Hilt, 252 Mich at 224.

CONCLUSION

For all of these reasons, the Court of Appeals' opinion is seriously flawed. Amicus curiae

therefore requests that the Court, either on leave granted or peremptorily pursuant to MCR

~ .~02(G)(1), correct and modify the decision of the Court of Appeals so as to confine its scope

and holding to correspond exactly with the holding in Hilt v Weber that Great Lakes riparian

owners hold title to the water's edge, free of any public trust, in a "moveable freehold" that tracks

meander lines as they rise and fall mutatis mutandis.

At a minimum, if leave is denied (as well it might be, the Court of Appeals having

correctly resolved the dispute between the actual parties, properly denying plaintiffs claim of a

right to navigate or perambulate "across those portions of the shore and waters of Lake Huron

lying below and lakeward of the natural ordinary high-water mark, free from obstruction or

interference by defendants"), the Supreme Court should note that it does not accept the Court of

Appeals' obiter dictum suggesting-in violation additionally of the hierarchical principle of Boyd

v W G Wade Shows, Inc, 443 Mich 515, 523; 505 NW2d 544 (1993)-that Hilt v Weber in any

way allows the state or the public to claim any interest in relicted riparian lands.

Allan Falk (P13278)
Allan Falk, P .C.
Counsel for Defenders of Property Rights
2010 Cimarron Drive
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Okemos, MI 48864
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with

Nancie G. Marzulla*
DEFENDERS OF PROPERTY RIGHTS
1350 Connecticut Ave., NW, Suite 410
Washington, DC 20036
(202) 822-6770
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"
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- Beach Description SUMMARY INDICATOR
- Beach Access TYPE
- Water Quality Michigan has taken steps to improve their existing Beach Access
- Beach Erosion t t .d t I' t .t '

D I t- Erosion Response S a ewl e wa er qua I y monl orlng program. eve opmen Water Quality
- Beach Fill of a statewide inventory of shoreline structures and an Beach Erosion
- Shoreline Structures accompanying program to monitor the effects of existing Erosion Response
- Beach Ecology h I. t Id b b fi . I E .
- Surfing Areas sore Ine struc ures wou e ene Icla. roslon Beach Fill
- Web Sites information is plentiful as is shoreline access information. Shoreline

Approximately 300 miles of Michigan's Great'Lakes Structures
v',/1SCONSIN shoreline is classified as high-risk erosion areas. Although Beach Ecology

70% of the Michigan shoreline is privately owned, Michigan Surfing Areas
ranks fifth nationally in the number of acres of state-owned Website
land available for recreation. This extensive public @ EXPLAIN TH
ownership provides tremendous recreational opportunities
for the public. Michigan continues to acquire land and
improve recreational facilities and programs in the coastal
area.
INDICATORS

(+) There are 118 designated Environmental Areas along the Great Lakes COc
where beach maintenance cannot be carried out.
(+) The legislature has found that Critical Dune areas of the state are unique,
irreplaceable, and fragile resources that provide significant recreational, econ.
scientific, geological, scenic, botanical, educational, agricultural, and ecologici
benefits to the people of Michigan.
(+) $90 million has been allocated to the Clean Water Fund to implement a
comprehensive statewide water quality-monitoring program.
(+) Michigan law requires that the MDEQ conduct erosion studies to documen
long-term rate of shoreline movement.

(0) With coasts on four Great Lakes, Michigan has the world's largest freshwa
coastline.

(-) 70% of the shoreline is privately owned.

VICTORIES

. A dozen volunteers gathered at Riley Beach in Holland, Michigan for tht
a series of five summer 2003 beach clean-ups organized by the Lake f"
Chapter Organizing Committee. In a two-hour period, chapter activists
153 cigarettes and filters, 70 bags and food wrappings, 60 pieces of gli
28 chunks of Styrofoam. The chapter has decided to "adopt" Riley Bea<
first year project sponsored by the Lake Michigan Federation.

I Home I Contact Us I Surfrider Foundation l,'Vebsite I Credits
Copyright @ 2004 Surfrider Foundation, all rights reserved

httn' / /wwwheach.com/stateofthebeach2004/05-sr/state _summary .asp?zone=GL&state=mi 7/26/2004
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Travel j
Water Sports You could launch a boat in

literally any of the 50 states,
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"the best" for boatable water
Ask Randy and, once there, having a good
Classifieds time?

Fun Stuff For the sake of argument --
About Us and road-trip planning -- we

assessed all 50, looking at 1) 'Photo By: Bill Doster I
Boat Videos accessibility, 2) waterway

variety, 3) legislation, 4) funding and 5) organizatlo~s. Our first cut
C t I pulled the list down to 23 states. From there we tapped theU rren ssue expertise of an exhaustive list of national, state and local boating

experts. After more than a month of research, and more than a fevJ
debates, the following states powered to the top.

1. Michigan (image #2 in photo gallery)

One million registered boats (the most of any state) can't be
wrong. But it's more than that. You're never more than 85 miles
from one of four Great lakes, and six miles from a boatable lake or
river. Boaters enjoy 1,300 government-run public access sites,
indexed with maps on the Michigan Recreational Boating
Information System (mcgi.state.mi.us/mrbis). Virtually 100 percent
of the registration fees and a high share, 1.6 percent, of state gas
tax revenue are cycled back into public boating facilities, marine

. . Subscribe Today! law enforcement and harbor development.
L

Where To Buy 2. Florida

The self-proclaimed fishing capital of the world has an enviable
Reader's Poll 8,436 miles of shoreline on the Atlantic and the Gulf (only Alaska

has more), as well as 7,700 lakes greater than 10 acres that make
What piece of boat it arguably the water-sports capital too. More active marine-
test data is most industry groups than any state helped create the new Office of
important to you? Boating and Waterways and boost facilities funding. Best of all, the

;:~:! Top speed boating season never ends.

;"-'; Acceleration to 30 3. Minnesota (image #3)
"-" mph

(~:! Time to plane There's one lake for every 424 Minnesotans, and one boat for every
six, the best ratio in the United States. Free access to water is the

Noise levels norm, and most ramps are open 24 hours a day. A harbor program
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BEFORE THE ENTIRE BENCH  
 
CORRIGAN, J. 

 
The issue presented in this case is whether the public 

has a right to walk along the shores of the Great Lakes 

where a private landowner ostensibly holds title to the 

water’s edge.  To resolve this issue we must consider two 

component questions: (1) how the public trust doctrine 

affects private littoral1 title; and (2) whether the public 

                     
1 Modern usage distinguishes between “littoral” and 

“riparian,” with the former applying to seas and their 
coasts and the latter applying to rivers and streams. 
Black’s Law Dictionary (7th ed).  Our case law has not 
always precisely distinguished between the two terms.  
Consistent with our recognition that the common law of the 
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trust encompasses walking among the public rights protected 

by the public trust doctrine.   

Despite the competing legal theory offered by Justice 

Markman, our Court unanimously agrees that plaintiff does 

not interfere with defendants’ property rights when she 

walks within the area of the public trust.  Yet we decline 

to insist, as do Justices Markman and Young, that 

submersion2 at a given moment defines the boundary of the 

public trust.  Similarly, we cannot leave uncorrected the 

Court of Appeals award to littoral landowners of a “right 

of exclusive use” down to the water’s edge, which upset the 

balance between private title and public rights along our 

Great Lakes and disrupted a previously quiet status quo. 

Plaintiff Joan Glass asserts that she has the right to 

walk along Lake Huron.  Littoral landowners defendants 

                     
sea applies to our Great Lakes, see People v Silberwood, 
110 Mich 103, 108; 67 NW 1087 (1896), citing Illinois 
Central R Co v Illinois, 146 US 387, 437; 13 S Ct 110; 36 L 
Ed 1018 (1892), we will describe defendants’ property as 
littoral property.  Although we have attempted to retain 
consistency in terminology throughout our discussion, we 
will at times employ the term “riparian” when the facts or 
the language previously employed so dictate.  For example, 
a littoral owner of property on the Great Lakes holds 
riparian rights as a consequence of owning waterfront 
property.  See Hilt v Weber, 252 Mich 198, 225; 233 NW 159 
(1930).   

2 We note that, in the view of our colleagues, 
“submerged land” includes not only land that lies beneath 
visible water, but wet sands that are “infused with water.”  
See post at 52. 
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Richard and Kathleen Goeckel maintain that plaintiff 

trespasses on their private land when she walks the 

shoreline.  Plaintiff argues that the public trust 

doctrine, which is a legal principle as old as the common 

law itself, and the Great Lakes Submerged Lands Act 

(GLSLA), MCL 324.32501 et seq.,3 protect her right to walk 

along the shore of Lake Huron unimpeded by the private 

title of littoral landowners.  Plaintiff contends that the 

public trust doctrine and the GLSLA preserve public rights 

in the Great Lakes and their shores that limit any private 

property rights enjoyed by defendants.   

Although we find plaintiff’s reliance on the GLSLA 

misplaced, we conclude that the public trust doctrine does 

protect her right to walk along the shores of the Great 

Lakes.  American law has long recognized that large bodies 

of navigable water, such as the oceans, are natural 

resources and thoroughfares that belong to the public.  In 

our common-law tradition, the state, as sovereign, acts as 

trustee of public rights in these natural resources. 

Consequently, the state lacks the power to diminish those 

rights when conveying littoral property to private parties.  

                     
3 The Great Lakes Submerged Lands Act, formerly MCL 

322.701 et seq., is now part of Michigan’s Natural 
Resources and Environmental Protection Act, MCL 324.101 et 
seq. 
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This “public trust doctrine,” as the United States Supreme 

Court stated in Illinois Central R Co v Illinois, 146 US 

387, 435; 13 S Ct 110; 36 L Ed 1018 (1892) (Illinois 

Central I), and as recognized by our Court in Nedtweg v 

Wallace, 237 Mich 14, 16-23; 208 NW 51 (1926), applies not 

only to the oceans, but also to the Great Lakes.   

Pursuant to this longstanding doctrine, when the state 

(or entities that predated our state’s admission to the 

Union) conveyed littoral property to private parties, that 

property remained subject to the public trust.  In this 

case, the property now owned by defendants was originally 

conveyed subject to specific public trust rights in Lake 

Huron and its shores up to the ordinary high water mark.  

The ordinary high water mark lies, as described by 

Wisconsin, another Great Lakes state, where “‛the presence 

and action of the water is so continuous as to leave a 

distinct mark either by erosion, destruction of terrestrial 

vegetation, or other easily recognized characteristic.’”  

State v Trudeau, 139 Wis 2d 91, 102; 408 NW2d 337 (1987) 

(citation omitted).4  Consequently, although defendants 

                     
4 We refer to a similarly situated sister state not for 

the entirety of its public trust doctrine, but for a 
credible definition of a term long employed in our 
jurisprudence.  Despite Justice Markman’s protestation over 
upsetting settled rules, see, e.g., post at 37, we have 
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retain full rights of ownership in their littoral property, 

they hold these rights subject to the public trust.   

We hold, therefore, that defendants cannot prevent 

plaintiff from enjoying the rights preserved by the public 

trust doctrine.  Because walking along the lakeshore is 

inherent in the exercise of traditionally protected public 

rights of fishing, hunting, and navigation, our public 

trust doctrine permits pedestrian use of our Great Lakes, 

up to and including the land below the ordinary high water 

mark.  Therefore, plaintiff, like any member of the public, 

enjoys the right to walk along the shore of Lake Huron on 

land lakeward of the ordinary high water mark.  

Accordingly, we reverse the judgment of the Court of 

Appeals and remand this case to the trial court for further 

proceedings consistent with this opinion. 

FACTS AND PROCEDURAL HISTORY 

Defendants own property on the shore of Lake Huron, 

and their deed defines one boundary as “the meander line of 

Lake Huron.”5  Plaintiff owns property located across the 

                     
recourse to this persuasive definition because, as noted by 
Justice Young, this area of law has been characterized by 
critical terms receiving less than precise definition.  See 
post at 1. 

5 We note that the parties do not contest the terms of 
the deed by which defendants own their property.  We take 
as given that defendants hold title to their property 
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highway from defendants’ lakefront home.  This case 

originally arose as a dispute over an express easement.  

Plaintiff’s deed provides for a fifteen-foot easement 

across defendants’ property “for ingress and egress to Lake 

Huron,” and she asserts that she and her family members 

have used the easement consistently since 1967 to gain 

access to the lake.  The parties have since resolved their 

dispute about plaintiff’s use of that easement.   

This present appeal concerns a different issue: 

plaintiff’s right as a member of the public to walk along 

the shoreline of Lake Huron, irrespective of defendants’ 

private title.  During the proceedings below, plaintiff 

sought to enjoin defendants from interfering with her 

walking along the shoreline.  Defendants sought summary 

disposition under MCR 2.116(C)(8) and (9), for failure to 

state a claim upon which relief may be granted and for 

failure to state a defense.  Defendants argued that, as a 

matter of law, plaintiff could not walk on defendants’ 

property between the ordinary high water mark and the lake 

without defendants’ permission.   

                     
according to the terms of their deed.  The record does not 
reflect any argument over the meaning of the term “meander 
line” in this context.  The issue before us is not how far 
defendants’ private littoral title extends, but how the 
public trust affects that title.   
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 The trial court granted plaintiff summary disposition 

under MCR 2.116(I)(2).  Although the court concluded that 

no clear precedent controls resolution of the issue, it 

held that plaintiff had the right to walk “lakewards of the 

natural ordinary high water mark” as defined by the GLSLA.  

The Court of Appeals reversed the trial court's order 

in a published opinion.  262 Mich App 29; 683 NW2d 719 

(2004).  It stated “[t]hat the state of Michigan holds in 

trust the submerged lands beneath the Great Lakes within 

its borders for the free and uninterrupted navigation of 

the public . . . .”  Id. at 42.  The Court held that, apart 

from navigational issues, the state holds title to 

previously submerged land, subject to the exclusive use of 

the riparian owner up to the water’s edge.  Id. at 43.  

Thus, under the Court of Appeals analysis, neither 

plaintiff nor any other member of the public has a right to 

traverse the land between the statutory ordinary high water 

mark and the literal water’s edge.   

We subsequently granted leave to appeal.  471 Mich 904 

(2004). 

STANDARD OF REVIEW 

We review de novo the grant or denial of a motion for 

summary disposition.  Maiden v Rozwood, 461 Mich 109, 118; 

597 NW2d 817 (1999).  In a motion under MCR 2.116(C)(8), 
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“[a]ll well-pleaded factual allegations are accepted as 

true and construed in a light most favorable to the 

nonmovant.”  Maiden, supra at 119.  As we stated in Nasser 

v Auto Club Ins Ass’n, 435 Mich 33, 47; 457 NW2d 637 

(1990), “a motion for summary disposition under MCR 

2.116(C)(9) is tested solely by reference to the parties’ 

pleadings.”   

ANALYSIS 

I. THE HISTORY OF THE PUBLIC TRUST DOCTRINE 

 Throughout the history of American law as descended 

from English common law, our courts have recognized that 

the sovereign must preserve and protect navigable waters 

for its people.  This obligation traces back to the Roman 

Emperor Justinian, whose Institutes provided, “Now the 

things which are, by natural law, common to all are these:  

the air, running water, the sea, and therefore the 

seashores.  Thus, no one is barred access to the seashore . 

. . .”  Justinian, Institutes, book II, title I, § 1, as 

translated in Thomas, The Institutes of Justinian, Text, 

Translation and Commentary (Amsterdam:  North-Holland 

Publishing Company, 1975), p 65; see also 9 Powell, Real 

Property, § 65.03(2), p 65-39 n 2, quoting a different 

translation.  The law of the sea, as developed through 

English common law, incorporated the understanding that  
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both the title and the dominion of the sea, and 
of rivers and arms of the sea, where the tide 
ebbs and flows, and of all the lands below high 
water mark, within the jurisdiction of the Crown 
of England, are in the King.  Such waters, and 
the lands which they cover, either at all times, 
or at least when the tide is in, are incapable of 
ordinary and private occupation, cultivation and 
improvement; and their natural and primary uses 
are public in their nature, for highways of 
navigation and commerce, domestic and foreign, 
and for the purpose of fishing by all the King’s 
subjects.  Therefore the title, jus privatum, in 
such lands . . . belongs to the King as the 
sovereign; and the dominion thereof, jus 
publicum, is vested in him as the representative 
of the nation and for the public benefit.  
[Shively v Bowlby, 152 US 1, 11; 14 S Ct 548; 38 
L Ed 331 (1894).] 

 
 This rule—that the sovereign must sedulously guard the 

public’s interest in the seas for navigation and fishing—

passed from English courts to the American colonies, to the 

Northwest Territory, and, ultimately, to Michigan.  See 

Nedtweg, supra at 17; accord Phillips Petroleum Co v 

Mississippi, 484 US 469, 473-474; 108 S Ct 791; 98 L Ed 2d 

877 (1988), quoting Shively, supra at 57.   

 Michigan’s courts recognized that the principles that 

guaranteed public rights in the seas apply with equal force 

to the Great Lakes.  Thus, we have held that the common law 

of the sea applies to the Great Lakes.  See Hilt v Weber, 

252 Mich 198, 213, 217; 233 NW 159 (1930); People v 

Silberwood, 110 Mich 103, 108; 67 NW 1087 (1896).  In 

particular, we have held that the public trust doctrine 
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from the common law of the sea applies to the Great Lakes.6  

See Nedtweg, supra at 16-23; Silberwood, supra at 108; 

State v Venice of America Land Co, 160 Mich 680, 702; 125 

NW 770 (1910); accord Illinois Central I, supra at 437.   

 Accordingly, under longstanding principles of 

Michigan’s common law, the state, as sovereign, has an 

obligation to protect and preserve the waters of the Great 

Lakes and the lands beneath them for the public.7  The state 

serves, in effect, as the trustee of public rights in the 

Great Lakes for fishing, hunting, and boating for commerce 

or pleasure.  See Nedtweg, supra at 16; Venice of America 

Land Co, supra at 702; State v Lake St Clair Fishing & 

                     
6 In this decision, we consider the public trust 

doctrine only as it has applied to the Great Lakes and do 
not consider how it has applied to inland bodies of water. 

7 Although not implicated in this case, we note that 
the Great Lakes and the lands beneath them remain subject 
to the federal navigational servitude.  This servitude 
preserves for the federal government control of all 
navigable waters “for the purpose of regulating and 
improving navigation . . . .”  Gibson v United States, 166 
US 269, 271-272; 17 S Ct 578; 41 L Ed 996 (1897). 
“[A]lthough the title to the shore and submerged soil is in 
the various States and individual owners under them, it is 
always subject to the servitude in respect of navigation 
created in favor of the Federal government by the 
Constitution.”  Id. at 272.  Apart from this servitude, the 
federal government has relinquished to the state any 
remaining ownership rights in the Great Lakes.  See 43 USC 
1311. 
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Shooting Club, 127 Mich 580, 586; 87 NW 117 (1901); Lincoln 

v Davis, 53 Mich 375, 388; 19 NW 103 (1884).   

 The state, as sovereign, cannot relinquish this duty 

to preserve public rights in the Great Lakes and their 

natural resources.  As we stated in Nedtweg, supra at 17: 

 The State may not, by grant, surrender such 
public rights any more than it can abdicate the 
police power or other essential power of 
government.  But this does not mean that the 
State must, at all times, remain the proprietor 
of, as well as the sovereign over, the soil 
underlying navigable waters. . . . The State of 
Michigan has an undoubted right to make use of 
its proprietary ownership of the land in 
question, [subject only to the paramount right 
of] the public [to] enjoy the benefit of the 
trust.   
 

Therefore, although the state retains the authority to 

convey lakefront property to private parties, it 

necessarily conveys such property subject to the public 

trust.   

 At common law, our courts articulated a distinction 

between jus privatum and jus publicum to capture this 

principle:  the alienation of littoral property to private 

parties leaves intact public rights in the lake and its 

submerged land.  See Nedtweg, supra at 20; McMorran Milling 

Co v C H Little Co, 201 Mich 301, 313; 167 NW 990 (1918); 

Sterling v Jackson, 69 Mich 488, 506-507; 37 NW 845 (1888) 

(Campbell, J., dissenting); see also Collins v Gerhardt, 
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237 Mich 38, 55; 211 NW 115 (1926) (Fellows, J., 

concurring) (recognizing the “different character” of the 

rights held by the federal government as proprietor and as 

trustee in an inland navigable stream); Lorman v Benson, 8 

Mich 18, 27-28 (1860) (reciting the common-law distinction 

between jus publicum and jus privatum in a case involving 

ownership of a riverbed).8   

 Jus publicum refers to public rights in navigable 

waters and the land covered by those waters;9 jus privatum, 

in contrast, refers to private property rights held subject 

                     
8 Indeed, other states also recognize the distinction 

between private title and public rights.  See, e.g., State 
v Longshore, 141 Wash 2d 414, 427; 5 P3d 1256 (2000) (“The 
state’s ownership of tidelands and shorelands is comprised 
of two distinct aspects--the jus privatum and the jus 
publicum.”); Smith v State, 153 AD2d 737, 739-740; 545 
NYS2d 203 (1989) (“This doctrine grows out of the common-
law concept of the jus publicum, the public right of 
navigation and fishery which supersedes a private right of 
jus privatum.”) (citations omitted); Bell v Town of Wells, 
557 A2d 168, 172-173 (Me, 1989) (stating that the different 
types of title in the same shore property “remain in force" 
to this day); see also R W Docks & Slips v State, 244 Wis 
2d 497, 509-510; 628 NW2d 781 (2001) (applying the public 
trust doctrine as adopted in its state constitution). 

9 See Black’s Law Dictionary  (7th ed), defining “jus 
publicum” as “[t]he right, title, or dominion of public 
ownership; esp., the government’s right to own real 
property in trust for the public benefit.” 
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to the public trust.10  As the United States Supreme Court 

explained in Shively, supra at 13: 

 In England, from the time of Lord Hale, it 
has been treated as settled that the title in the 
soil of the sea, or of arms of the sea, below the 
ordinary high water mark, is in the King, except 
so far as an individual or a corporation has 
acquired rights in it by express grant or by 
prescription or usage; and that this title, jus 
privatum, whether in the King or in a subject, is 
held subject to the public right, jus publicum,  
of navigation and fishing.  [Citations omitted.] 

 
Thus, when a private party acquires littoral property from 

the sovereign, it acquires only the jus privatum.  Our 

courts have continued to recognize this distinction between 

private title and public rights when they have applied the 

public trust doctrine.  Public rights in certain types of 

access to the waters and lands beneath them remain under 

the protection of the state.  Under the public trust 

doctrine, the sovereign never had the power to eliminate 

those rights, so any subsequent conveyances of littoral 

property remain subject to those public rights.  See 

Nedtweg, supra at 17; see also People ex rel Director of 

Conservation v Broedell, 365 Mich 201, 205; 112 NW2d 517 

(1961).  Consequently, littoral landowners have always 

                     
10 See id., defining “jus privatum” as “[t]he right, 

title, or dominion of private ownership.” 
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taken title subject to the limitation of public rights 

preserved under the public trust doctrine.  

II. THE SCOPE OF THE PUBLIC TRUST DOCTRINE  

 Having established that the public trust doctrine is 

alive and well in Michigan, we are required in this appeal 

to examine the scope of the doctrine in Michigan:  whether 

it extends up to the ordinary high water mark or whether, 

as defendants argue, it applies only to land that is 

actually below the waters of the Great Lakes at any 

particular moment. 

A. THE GREAT LAKES SUBMERGED LANDS ACT 

 Plaintiff argues that the Legislature defined the 

scope of the public trust doctrine and established the 

outer limits of the doctrine in the GLSLA, thus supplanting 

our case law.  This act, according to plaintiff, manifests 

a legislative intent to claim all land lakeward of the 

ordinary high water mark.  Thus, plaintiff claims that the 

public trust extends to all land below the ordinary high 

water mark as defined in the act, which states that “the 

ordinary high-water mark shall be at the following 

elevations above sea level, international Great Lakes datum 

of 1955: Lake Superior, 601.5 feet; Lakes Michigan and 

Huron, 579.8 feet; Lake St. Clair, 574.7 feet; and Lake 

Erie, 571.6 feet.”  MCL 324.32501. 
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We find plaintiff’s reliance on the GLSLA to be 

misplaced.  First, the act does not show a legislative 

intent to take title to all land lakeward of the ordinary 

high water mark.  MCL 324.32502 provides:  

The lands covered and affected by this part 
are all of the unpatented lake bottomlands and 
unpatented made lands in the Great Lakes, 
including the bays and harbors of the Great 
Lakes, belonging to the state or held in trust by 
it, including those lands that have been 
artificially filled in. The waters covered and 
affected by this part are all of the waters of 
the Great Lakes within the boundaries of the 
state. This part shall be construed so as to 
preserve and protect the interests of the general 
public in the lands and waters described in this 
section, to provide for the sale, lease, 
exchange, or other disposition of unpatented 
lands and the private or public use of waters 
over patented and unpatented lands, and to permit 
the filling in of patented submerged lands 
whenever it is determined by the department that 
the private or public use of those lands and 
waters will not substantially affect the public 
use of those lands and waters for hunting, 
fishing, swimming, pleasure boating, or 
navigation or that the public trust in the state 
will not be impaired by those agreements for use, 
sales, lease, or other disposition. The word 
“land” or “lands” as used in this part refers to 
the aforesaid described unpatented lake 
bottomlands and unpatented made lands and 
patented lands in the Great Lakes and the bays 
and harbors of the Great Lakes lying below and 
lakeward of the natural ordinary high-water mark, 
but this part does not affect property rights 
secured by virtue of a swamp land grant or rights 
acquired by accretions occurring through natural 
means or reliction. For purposes of this part, 
the ordinary high-water mark shall be at the 
following elevations above sea level, 
international Great Lakes datum of 1955: Lake 
Superior, 601.5 feet; Lakes Michigan and Huron, 
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579.8 feet; Lake St. Clair, 574.7 feet; and Lake 
Erie, 571.6 feet. 

 
The first sentence of this section states that the act 

applies only to “unpatented lake bottomlands” and 

“unpatented made lands.”  The fourth sentence, however, 

defines “land” or “lands” in the act as including not only 

the bottomlands and made lands described in the first 

sentence, but also “patented lands in the Great Lakes and 

the bays and harbors of the Great Lakes lying below and 

lakeward of the natural ordinary high-water mark . . . .”11  

Thus, the act covers both publicly owned land (the lake 

bottomlands and made lands described in the first sentence) 

and privately owned land that was once owned by the state 

(patented land below the ordinary high water mark).   In 

other words, the act reiterates the state’s authority as 

trustee of the inalienable jus publicum, which extends over 

both publicly and privately owned lands.  The act makes no 

claims to alter the delineation of the jus privatum of 

individual landowners.   

Moreover, the act never purports to establish the 

boundaries of the public trust.  Rather, the GLSLA 

establishes the scope of the regulatory authority that the 

                     
11 A land patent is “[a]n instrument by which the 

government conveys a grant of public land to a private 
person.”  Black’s Law Dictionary (7th ed), p 1147.   
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Legislature exercises, pursuant to the public trust 

doctrine.  Indeed, most sections of the act merely regulate 

the use of land below the ordinary high water mark.12  The 

only section of the act that purports to deal with property 

rights is § 32511, MCL 324.32511: 

A riparian owner may apply to the department 
for a certificate suitable for recording 
indicating the location of his or her lakeward 
boundary or indicating that the land involved has 
accreted to his or her property as a result of 
natural accretions or placement of a lawful, 
permanent structure. The application shall be 
accompanied by a fee of $200.00 and proof of 
upland ownership. 

                     
12 Section 32503 provides that the Department of 

Environmental Quality (DEQ) may enter into agreements 
regarding land use or alienate unpatented land to the 
extent that doing so will not impair “the public trust in 
the waters . . . .”  MCL 324.32503.  Section 32504 governs 
applications for deeds or leases to unpatented lands.  MCL 
324.32504.  Section 32504a concerns the restoration and 
maintenance of lighthouses.  MCL 324.32504a.  Section 32505 
covers unpatented lake bottomlands and unpatented made 
lands, again providing that such lands may be conveyed as 
long as the public trust “will not be impaired or 
substantially injured.”  MCL 324.32505.  Sections 32506 
through 32509 concern the valuation of unpatented lands and 
various administrative matters (with § 32509 delegating 
authority to promulgate rules to the DEQ).  MCL 324.32506 
through 324.32509.  Section 32510 establishes that a 
violation of the act is a misdemeanor punishable by 
imprisonment or a fine.  MCL 324.32510.  Prohibited acts 
are defined in § 32512, MCL 324.32512, with § 32512a, MCL 
324.32512a, specifically focusing on the removal of 
vegetation.  Sections 32513 and 32514 return to 
administrative matters, such as applications for permits 
and public notice of hearing.  MCL 324.32513 and 324.32514.  
Section 32515, MCL 324.32515, deals with enlargement of 
waterways, and § 32516, MCL 324.32516, returns again to the 
removal of vegetation.   
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As shown previously, a vital distinction in public trust 

law exists between private title (jus privatum) and those 

public rights that limit that title (jus publicum).  

Section 32511 only establishes a mechanism for landowners 

to certify the boundary of their private property (jus 

privatum).  The boundary of the public trust (jus 

publicum)—distinct from a boundary on private littoral 

title—remains a separate question, a question that the act 

does not answer.   

 Finally, plaintiff also relies on the following 

language in § 32502 to argue that the GLSLA establishes the 

scope of the public trust doctrine: 

 This part [the GLSLA] shall be construed so 
as to preserve and protect the interests of the 
general public in the lands and waters described 
in this section, to provide for the sale, lease, 
exchange, or other disposition of unpatented 
lands and the private or public use of waters 
over patented and unpatented lands, and to permit 
the filling in of patented submerged lands 
whenever it is determined by the department that 
the private or public use of those lands and 
waters will not substantially affect the public 
use of those lands and waters for hunting, 
fishing, swimming, pleasure boating, or 
navigation or that the public trust in the state 
will not be impaired by those agreements for use, 
sales, lease, or other disposition.[13]   
 

                     
13 MCL 324.32502. 
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Again, plaintiff’s reliance on this section is misplaced.  

This sentence states that the act will be construed to 

protect the public interest.  But that rule of construction 

begs the question and cannot resolve whether the public has 

an interest in a littoral property in the first place.  It 

provides no reason to expand the public trust beyond the 

limits established at common law.  Thus, we must look 

elsewhere to determine the precise scope of the public 

trust to which § 32502 refers.14 

B. THE PUBLIC TRUST DOCTRINE AS APPLIED TO THE GREAT LAKES 

Because the GLSLA does not define the scope of the 

public trust doctrine in Michigan, we must turn again to 

our common law. 

In applying the public trust doctrine to the oceans, 

courts have traditionally held that rights protected by 

this doctrine extend from the waters themselves and the 

lands beneath them to a point on the shore called the 

                     
 14 The Legislature has recognized the public trust in 
other contexts as well.  As early as 1913, the Legislature 
had made provision for the disposition and preservation of 
the public trust by entrusting trust lands and waters to 
the care of the predecessor of the DEQ.  See 1913 PA 326, 
1915 CL 606 et seq.; see also Nedtweg, supra at 18, 20 
(upholding the constitutionality of the act because any 
authorized uses would yield to the “rights of the public”).  
In addition, the Legislature has conveyed small fractions 
of the lakes and shoreline to private parties, though only 
after ensuring that such conveyances did not disturb the 
public trust.  See, e.g., 1954 PA 41; 1959 PA 31; 1959 PA 
84.   
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“ordinary high water mark.”  See, e.g., Shively, supra at 

13; Hardin v Jordan, 140 US 371, 381; 11 S Ct 808; 35 L Ed 

428 (1891); see also Hargrave’s Law Tracts, 11, 12, quoted 

in Shively, supra at 12 (“‘The shore is that ground that is 

between the ordinary high water and low water mark [and 

this ground belongs to the sovereign.]’”).  The United 

States Supreme Court described this common-law concept of 

the “high water mark” in Borax Consolidated, Ltd v Los 

Angeles, 296 US 10, 22-23; 56 S Ct 23; 80 L Ed 9 (1935): 

The tideland extends to the high water mark. 
This does not mean . . . a physical mark made 
upon the ground by the waters; it means the line 
of high water as determined by the course of the 
tides. By the civil law, the shore extends as far 
as the highest waves reach in winter. But by the 
common law, the shore “is confined to the flux 
and reflux of the sea at ordinary tides.” It is 
the land “between ordinary high and low-water 
mark, the land over which the daily tides ebb and 
flow. When, therefore, the sea, or a bay, is 
named as a boundary, the line of ordinary high-
water mark is always intended where the common 
law prevails.”  [Citations omitted.]    

 

An “ordinary high water mark” therefore has an 

intuitive meaning when applied to tidal waters.  Because of 

lunar influence, ocean waves ebb and flow, thus reaching 

one point on the shore at low tide and reaching a more 

landward point at high tide.  The latter constitutes the 

high water mark on a tidal shore.  The land between this 

mark and the low water mark is submerged on a regular 
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basis, and so remains subject to the public trust doctrine 

as “submerged land.”  See, e.g., Illinois Central R Co v 

Chicago, 176 US 646, 660; 20 S Ct 509; 44 L Ed 622 (1900) 

(Illinois Central II) (“But it is equally well settled 

that, in the absence of any local statute or usage, a grant 

of lands by the State does not pass title to submerged 

lands below [the] high water mark . . . ." (Citations 

omitted; emphasis added.)   

Michigan’s courts have adopted the ordinary high water 

mark as the landward boundary of the public trust.  For 

example, in an eminent domain case concerning property on a 

bay of Lake Michigan, we held that public rights end at the 

ordinary high water mark.  Peterman v Dep’t of Natural 

Resources, 446 Mich 177, 198-199; 521 NW2d 499 (1994).15  

Thus, we awarded damages for destruction of the plaintiff’s 

property above the ordinary high water mark that resulted 

from construction by the state (which occurred undisputedly 

in the water and within the public trust).  Id.  Similarly, 

in an earlier case where the state asserted its control 

under the public trust doctrine over a portion of littoral 

                     
15 This decision relied not simply on a “navigational 

servitude” unique to that case, but rooted that 
“navigational servitude” in the public trust doctrine.  See 
id. at 194 n 22, citing Collins, supra at 45-46; Venice of 
America Land Co, supra; Nedtweg, supra at 16-17.   
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property, the Court also employed the high water mark as 

the boundary of the public trust.  Venice of America Land 

Co, supra at 701-702. 

Our Court has previously suggested that Michigan law 

leaves some ambiguity regarding whether the high or low 

water mark serves as the boundary of the public trust.  See 

Broedell, supra at 205-206.  But the established 

distinction in public trust jurisprudence between public 

rights (jus publicum) and private title (jus privatum) 

resolves this apparent ambiguity.  Cases that seem to 

suggest, at first blush, that the public trust ends at the 

low water mark actually considered the boundary of the 

littoral owner’s private property (jus privatum) rather 

than the boundary of the public trust (jus publicum).16  

                     
16 See La Porte v Menacon, 220 Mich 684; 190 NW 655 

(1922) (resolving a dispute between private landowners over 
a deed term and bounding property at the low water mark); 
Lake St Clair Fishing & Shooting Club, supra at 587, 594-
595 (setting the boundary of private title at the low water 
mark, while simultaneously endorsing Shively and Illinois 
Central I and II); Silberwood, supra at 107 (reciting the 
holdings of other jurisdictions that a riparian owner’s fee 
ends at the low water mark); Lincoln, supra at 384 
(considering the boundaries of a grant made by the federal 
government, rather than the boundary on what the government 
retained).  In Collins, supra at 60 (Fellows, J., 
concurring), our Court differed and used the high water 
mark as the boundary to private title, but that case 
involved property on an inland stream. 

 
In People v Warner, 116 Mich 228, 239; 74 NW 705 

(1898), the Court appeared to place a single boundary 
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Because the public trust doctrine preserves public rights 

separate from a landowner’s fee title, the boundary of the 

public trust need not equate with the boundary of a 

landowner’s littoral title.  Rather, a landowner’s littoral 

title might extend past the boundary of the public trust.17  

                     
between the riparian owner’s title and state control, 
stating that “[t]he adjoining proprietor’s fee stops [at 
the high or low water mark], and there that of the State 
begins.”  Yet this boundary marks “the limit of private 
ownership.”  Id.  This recalls the fact that the state 
might hold proprietary title or, separate from that title, 
title as trustee to preserve the waters and lands beneath 
them on behalf of the public.  The Court proceeded to 
distinguish the state’s interest in the waters from the 
interest of the public in navigation, fish, and fowl.  Id.  
Thus, in context, the Warner Court recognized a boundary on 
a riparian title, a title that remained subject to the 
public trust.  But the Court did not equate that boundary 
with the limit of the public trust.   

17 Although in the context of an inland stream case, 
Justice Fellows noted the possibility of different 
boundaries on the public trust and riparian ownership in 
his concurring opinion in Collins, supra at 52, quoting 
Bickel v Polk, 5 Del 325, 326 (Del Super, 1851):  

“The right of fishing in all public streams 
where the tide ebbs and flows, is a common right, 
and the owner of land adjoining tide water, 
though his title runs to low water mark, has not 
an exclusive right of fishing; the public have 
the right to take fish below high water mark, 
though upon soil belonging to the individual, and 
would not be trespassers in so doing; but if they 
take the fish above high water mark, or carry 
them above high water mark and land them on 
private property, this would be a trespass . . . 
.  In all navigable rivers, where the tide ebbs 
and flows, the people have of common right the 
privilege of fishing, and of navigation, between 
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Our case law nowhere suggests that private title 

necessarily ends where public rights begin.  To the 

contrary, the distinction we have drawn between private 

title and public rights demonstrates that the jus privatum 

and the jus publicum may overlap. 

Nor does this recognition of the potential for overlap 

represent a novel invention.  While not binding on 

Michigan, other courts have similarly accommodated the same 

practical challenge of fixing boundaries on shifting 

waters:  they acknowledged the possibility of public rights 

coextensive with private title.  See, e.g., State v Korrer, 

127 Minn 60, 76; 148 NW 617 (1914) (Even if a riparian 

owner holds title to the ordinary low water mark, his title 

is absolute only to the ordinary high water mark and the 

intervening shore space between high and low water mark 

remains subject to the rights of the public.); see also 

North Shore, Inc v Wakefield, 530 NW2d 297, 301 (ND, 1995) 

(stating that neither the state nor the riparian owner held 

absolute interests between high and low water mark); 

Shaffer v Baylor’s Lake Ass’n, Inc, 392 Pa 493, 496; 141 

A2d 583 (1958) (subjecting private title held to low water 

mark to public rights up to high water mark); Flisrand v 

                     
high and low water mark; though it be over 
private soil.”   
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Madson, 35 SD 457, 470-472; 152 NW 796 (1915) (same as 

Korrer, supra); Bess v Humboldt Co, 3 Cal App 4th 1544, 

1549; 5 Cal Rptr 2d 399 (1992) (noting that it is “well 

established” that riparian title to the low water mark 

remained subject to the public trust between high and low 

water marks). 

In the instant case, the Court of Appeals relied 

extensively on Hilt to set a boundary on where defendants’ 

property ended and where plaintiff’s rights (as a member of 

the public) began.  But our concern in Hilt was the 

boundary of a littoral landowner’s private title,18 rather 

than the boundary of the public trust.  See Hilt, supra at 

206 (noting that the government conveyed title “to the 

water’s edge”).  Indeed, the Hilt Court endorsed the 

Nedtweg Court’s discussion of the public trust and decided 

the issue of the boundary on private littoral title within 

the context of the public trust doctrine.  See id. at 203, 

224-225, 227.19  Consequently, the Court of Appeals erred by 

                     
18 Moreover, the particular issue in Hilt was the 

boundary of private title on relicted/accreted land, which 
is not at issue in the present case.   

 
19 The Hilt Court concluded by stating how the public 

trust doctrine affected a riparian owner’s private title: 

While the upland owner, in a general way, 
has full and exclusive use of the relicted land, 
his enjoyment of its use, especially his freedom 
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granting defendants an exclusive right of use down to the 

water’s edge, because littoral property remains subject to 

the public trust and because defendants hold title 

according to the terms of their deed.   

Our public trust doctrine employs a term, “the 

ordinary high water mark,” from the common law of the sea 

and applies it to our Great Lakes.  While this term has an 

obvious meaning when applied to tidal waters with regularly 

recurring high and low tides, its application to nontidal 

waters like the Great Lakes is less apparent.  See, e.g., 

Lincoln, supra at 385 (noting, amidst a discussion of the 

extent of private littoral title, some imperfection in an 

analogy between the Great Lakes and the oceans).  In the 

Great Lakes, water levels change because of precipitation, 

barometric pressure, and other forces that lack the 

regularity of lunar tides, which themselves exert a less 

noticeable influence on the Great Lakes than on the oceans.  

Applying a term from the common law of the sea, despite the 

obvious difference between the oceans and the Great Lakes, 

                     
to develop and sell it, is clouded by the lack of 
fee title, the necessity of resorting to equity 
or to action for damages instead of ejectment to 
expel a squatter, and the overhanging threat of 
the State’s claim of right to occupy it for State 
purposes.  The State, except for the paramount 
trust purposes, could make no use of the land 
. . . .  [Id. at 227.]   
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has led to some apparent discontinuity in the terminology 

employed in our case law.  Notwithstanding some prior 

imprecision in its use, a term such as “ordinary high water 

mark” attempts to encapsulate the fact that water levels in 

the Great Lakes fluctuate.  This fluctuation results in 

temporary exposure of land that may then remain exposed 

above where water currently lies.  This land, although not 

immediately and presently submerged, falls within the ambit 

of the public trust because the lake has not permanently 

receded from that point and may yet again exert its 

influence up to that point.    See Nedtweg, supra at 37 

(setting apart from the public trust that land which is 

permanently exposed by the “recession of water” and so 

“rendered suitable for human occupation”).  Thus, the 

ordinary high water mark still has meaning as applied to 

the Great Lakes and marks the boundary of land, even if not 

instantaneously submerged, included within the public 

trust.  Our sister state, Wisconsin, defines the ordinary 

high water mark as  

the point on the bank or shore up to which the 
presence and action of the water is so continuous 
as to leave a distinct mark either by erosion, 
destruction of terrestrial vegetation, or other 
easily recognized characteristic.  And where the 
bank or shore at any particular place is of such 
a character that is impossible or difficult to 
ascertain where the point of ordinary high-water 
mark is, recourse may be had to other places on 
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the bank or shore of the same stream or lake to 
determine whether a given stage of water is above 
or below ordinary high-water mark.  [Diana 
Shooting Club v Husting, 156 Wis 261, 272; 145 NW 
816 (1914), (citation omitted).] 

 
Although Diana Shooting Club involved a river, Wisconsin 

has applied this definition not only to inland waters, but 

also to the Great Lakes.  See R W Docks & Slips, supra at 

508-510; Trudeau, supra at 102.20  This definition has long 

served a state with which we share a border and that also 

has an extensive Great Lakes shoreline.   

Although we do not import our sister state’s public 

trust doctrine where this Court has already spoken, we are 

persuaded to adopt this definition to clarify a term long 

used but little defined in our jurisprudence.  Indeed, 

Wisconsin’s definition of ordinary high water mark is not 

                     
20 While an average member of the public may not 

require this degree of precision, Trudeau illustrates how a 
factual dispute over the location of the ordinary high 
water mark may be resolved.  In that case, the parties 
presented evidence via expert witnesses.  Id. at 108.  For 
example, the state’s expert testified that he “analyzed 
several aerial photographs . . . , the government survey 
maps, the site’s present configuration, and stereo [three-
dimensional] photographs . . . .”  Id.  Numerous resources 
exist to provide guidance to professionals.  See, e.g., 
Simpson, River & Lake Boundaries: Surveying Water 
Boundaries—A Manual (Kingman, AZ: Plat Key Publishing, 
1994); Cole, Water Boundaries (New York: J Wiley & Sons, 
1997).  Not surprisingly, this Court requires a survey 
based on proper monuments to establish an actual property 
line.  Hurd v Hines, 346 Mich 70, 78-79; 77 NW2d 341 
(1956).  The same requirement would apply for a boundary 
set by one of our Great Lakes.     
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far removed from meanings previously recognized in 

Michigan.  See MCL 324.30101(i);21 1999 AC, R 281.301(j); 

Peterman, supra at 198 n 29 (noting a statutory definition 

regarding inland waters, now enacted as MCL 324.30101(i), 

when considering the ordinary high water mark on Lake 

Michigan).  This definition also parallels that employed by 

the federal government.  See, e.g., 33 CFR 328.3(e).22  

Thus, we clarify the meaning of “ordinary high water mark” 

consistently with a definition that has served another 

                     
21 Enacted after the GLSLA employed a standard based on 

International Great Lakes Datum for the Great Lakes, MCL 
324.30101(i), which contains definitions previously found 
in the former Inland Lakes and Streams Act, in relevant 
part provides: 

“Ordinary-high water mark” means the line 
between upland and bottomland that persists 
through successive changes in water levels, below 
which the presence and action of the water is so 
common or recurrent that the character of the 
land is marked distinctly from the upland and is 
apparent in the soil itself, the configuration of 
the surface of the soil, and the vegetation.   
22 33 CFR 328.3(e) provides: 

The term ordinary high water mark means 
that line on the shore established by the 
fluctuations of water and indicated by physical 
characteristics such as clear, natural line 
impressed on the bank, shelving, changes in the 
character of soil, destruction of terrestrial 
vegetation, the presence of litter and debris, 
or other appropriate means that consider the 
characteristics of the surrounding areas.   
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Great Lakes state for some hundred years and is in accord 

with the term’s limited development in our own state. 

The concepts behind the term “ordinary high water 

mark” have remained constant since the state first entered 

the Union up to the present:  boundaries on water are 

dynamic and water levels in the Great Lakes fluctuate.23  In 

light of this, the aforementioned factors will serve to 

identify the ordinary high water mark, but the precise 

location of the ordinary high water mark at any given site 

on the shores of our Great Lakes remains a question of 

fact. 

III. THE PUBLIC TRUST INCLUDES WALKING WITHIN ITS BOUNDARIES 

We have established thus far that the private title of 

littoral landowners remains subject to the public trust 

beneath the ordinary high water mark.  But plaintiff, as a 

                     
23 As our Court has consistently recognized, water 

boundaries necessarily defy static definition.  See Hilt, 
supra at 219.  For example, the common law recognized 
riparian rights to accretion and reliction.  This meant 
that riparian landowners gained private title to land 
adjacent to their property that gradually became 
permanently exposed through erosion or a change in water 
level.  See Peterman, supra at 192-193.  The recognition of 
these riparian rights shows that our courts have refused to 
fix a line that defies natural processes.  Also, the 
concept of a “moveable freehold” to accommodate the effects 
of accretion and reliction on the bounds of littoral title 
shows our acknowledgement of the shifting nature of water 
boundaries.  See id., Klais v Danowski, 373 Mich 262, 275-
276; 129 NW2d 414 (1964), and Broedell, supra at 206, all 
quoting Hilt, supra at 219.   
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member of the public, may walk below the ordinary high 

water mark only if that practice receives the protection of 

the public trust doctrine.  We hold that walking along the 

shore, subject to regulation (as is any exercise of public 

rights in the public trust) falls within the scope of the 

public trust. 

To reiterate, the public trust doctrine serves to 

protect resources—here the waters of the Great Lakes and 

their submerged lands—shared in common by the public.  See 

pp 9-11 of this opinion; see also Venice of America Land 

Co, supra at 702 (noting that “the State of Michigan holds 

these lands in trust for the use and benefit of its 

people”).  As trustee, the state must preserve and protect 

specific public rights below the ordinary high water mark 

and may permit only those private uses that do not 

interfere with these traditional notions of the public 

trust.  See Obrecht v Nat'l Gypsum Co, 361 Mich 399, 412-

413; 105 NW2d 143 (1960).  Yet its status as trustee does 

not permit the state, through any of its branches of 

government, to secure to itself property rights held by 
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littoral owners.  See Hilt, supra at 224 (“The state must 

be honest.”).24 

We first note that neither party contests that walking 

falls within public rights traditionally protected under 

our public trust doctrine.  Rather, they dispute where, not 

whether, plaintiff may walk:  below the literal water’s 

edge or below the ordinary high water mark.  While the 

parties’ agreement on this point cannot determine the scope 

of public rights, this agreement does indicate the 

existence of a common sense assumption:  walking along the 

lakeshore is inherent in the exercise of traditionally 

protected public rights. 

Our courts have traditionally articulated rights 

protected by the public trust doctrine as fishing, hunting, 

and navigation for commerce or pleasure.  See Nedtweg, 

supra at 16; Venice of America Land Co, supra at 702; Lake 

                     
24 For example, in Hilt, supra at 225, we noted several 

riparian rights held by landowners whose property abuts 
water.  These riparian rights include the “[u]se of the 
water for general purposes, as bathing, domestic use, etc. 
[,] . . . wharf[ing] out to navigability [,] . . . [a]ccess 
to navigable waters [, and] . . . . [t]he right to 
accretions.”  (Citations omitted.)  Moreover, “[r]iparian 
rights are property, for the taking or destruction of which 
by the State compensation must be made, unless the use has 
a real and substantial relation to a paramount trust 
purpose.”  Id.; see also Peterman, supra at 191.  Thus, we 
have long recognized the value of riparian rights, but 
those rights remain ever subject to the “paramount” public 
trust. 
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St Clair Fishing & Shooting Club, supra at 586; Lincoln, 

supra at 388.25   

In order to engage in these activities specifically 

protected by the public trust doctrine, the public must 

have a right of passage over land below the ordinary high 

water mark.  Indeed, other courts have recognized a “right 

of passage” as protected with their public trust.  See Town 

of Orange v Resnick, 94 Conn 573, 578; 109 A 864 (1920) 

(listing as public rights “fishing, boating, hunting, 

bathing, taking shellfish, gathering seaweed, cutting sedge 

and . . . passing and repassing”); Arnold v Mundy, 6 NJL 1, 

12 (1821) (reserving to the public the use of waters for 

“purposes of passing and repassing, navigation, fishing, 

fowling, [and] sustenance”).   

We can protect traditional public rights under our 

public trust doctrine only by simultaneously safeguarding 

activities inherent in the exercise of those rights.  See 

e.g., Attorney General, ex rel Director of Conservation v 

Taggart, 306 Mich 432, 435, 443; 11 NW2d 193 (1943) 

(permitting wading in a stream pursuant to the public trust 

                     
25 Indeed, we have even noted that the public might cut 

ice or, in the context of inland waters, might float logs 
downriver.  See Lake St Clair Fishing & Shooting Club, 
supra at 587; Grand Rapids Booming Co v Jarvis, 30 Mich 
308, 319 (1874).   
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doctrine).  Walking the lakeshore below the ordinary high 

water mark is just such an activity, because gaining access 

to the Great Lakes to hunt, fish, or boat required walking 

to reach the water.26  Consequently, the public has always 

held a right of passage in and along the lakes.   

Even before our state joined the Union, the Northwest 

Ordinance of 1787, art IV, protected our Great Lakes in 

trust:  “The navigable waters leading into the Mississippi 

and St. Lawrence, and the carrying places between the same, 

shall be common highways and forever free . . . .”  See 

Northwest Ordinance of 1787, art IV.  Given that we must 

protect the Great Lakes as “common highways,” see id., we 

acknowledge that our public trust doctrine permits 

pedestrian use–in and of itself–of our Great Lakes, up to 

and including the land below the ordinary high water mark.   

Yet in Hilt, supra at 226, our Court noted the rule 

stated by the Wisconsin Supreme Court in Doemel v Jantz, 

180 Wis 225; 193 NW 393 (1923):  “[T]he public has no right 

of passage over dry land between low and high-water mark 

but the exclusive use is in the riparian owner . . . .”  

When read in context, this quotation does not represent a 

                     
26 This does not imply a right of lateral access in the 

public, i.e., a right to traverse the land of littoral 
owners to reach the lands and waters held in trust.  See, 
e.g., Collins, supra at 49. 
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rejection of walking as impermissible within our public 

trust.  As correctly described by Justice Markman, the Hilt 

Court cited this passage as part of its discussion 

regarding the Michigan Supreme Court’s correction of an 

earlier departure from the common law.27  See post at 51-53.  

But rather than adopting that rule from Doemel, the Hilt 

Court listed this rule, among others, to refute the notion 

that the state held “substantially absolute title” in the 

lakes and the lands beneath them.  Hilt, supra at 224.  

Instead, “the State has title in its sovereign capacity,” 

id., pursuant to the public trust doctrine.  Consequently, 

“the right of the State to use the bed of the lake, except 

for the trust purposes, is subordinate to that of the 

riparian owner.”  Id. at 226, citing Town of Orange, supra 

at 578.  In light of this exception for the public trust, 

littoral owners’ rights supersede public rights in the same 

property (by virtue of their ownership) only to the extent 

that littoral owners’ rights do not contravene the public 

trust.  See id.  When the Hilt Court recognized the greater 

                     
27 The Kavanaugh cases departed from the common law by 

fixing the meander line as the boundary on private littoral 
title and by fixing the legal status of land below that 
line, regardless of subsequent physical changes.  See Hilt, 
supra at 213; see also Kavanaugh v Rabior, 222 Mich 68; 192 
NW 623 (1923); Kavanaugh v Baird, 241 Mich 240; 217 NW 2 
(1928). 
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rights of littoral property owners, it did not alter the 

public trust or preclude the public from walking within it. 

We must conclude with two caveats.  By no means does 

our public trust doctrine permit every use of the trust 

lands and waters.  Rather, this doctrine protects only 

limited public rights, and it does not create an unlimited 

public right to access private land below the ordinary high 

water mark.  See Ryan v Brown, 18 Mich 196, 209 (1869).  

The public trust doctrine cannot serve to justify trespass 

on private property.  Finally, any exercise of these 

traditional public rights remains subject to criminal or 

civil regulation by the Legislature.   

IV. RESPONSE TO OUR COLLEAGUES 

 Our Court unanimously agrees that defendants cannot 

prevent plaintiff from walking along the shore of Lake 

Huron within the area of the public trust.  Despite the 

separate theory that undergirds the analysis, Justices 

Markman and Young agree with the majority that plaintiff 

may walk along Lake Huron in the area of the public trust.     

Moreover, the majority and our colleagues agree on 

several other points.  We agree that the public trust 

doctrine, descended at common law, applies to our Great 

Lakes.  See Hilt, supra at 202 (“[T]his Court has 

consistently held that the State has title in fee in trust 
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for the public to submerged beds of the Great Lakes within 

its boundaries.”).  We further agree that the public trust 

doctrine requires the state as trustee to preserve public 

rights in the lakes and lands submerged beneath them.  See 

Nedtweg, supra at 16.  Finally, we agree that plaintiff 

retains the same right to walk along the Great Lakes she 

has always held.  Post at 50-52.  That our colleagues 

disagree with the other members of this Court over the 

particulars of how far those public rights extend ought not 

overshadow our fundamental agreement:  plaintiff does not 

interfere with defendants’ property rights when she walks 

within the public trust.   

Despite the sound and fury of Justice Markman’s 

concurring and dissenting opinion,28 we do not radically 

depart from our precedents or destabilize property rights 

by upholding and applying our common law.  While our 

                     
28 For example, Justice Markman predicts the appearance 

of fences along the shore.  Yet to the extent that 
landowners may do as they see fit on their own property, 
they could always erect a fence.  While we share Justice 
Markman’s desire to preserve any “long coexist[ence] in 
reasonable harmony,” post at 2 n 2, we find peculiar his 
implication that resolving an actual instance of disharmony 
between these parties or correcting the lower court’s 
departure from our common law equates with this Court’s 
endorsement of (or even comment on) property owners using 
fences.  Were we to adopt our colleagues’ approach, 
littoral landowners could place fences as far down as the 
water’s edge.  



 

38 

colleagues in dissent claim to maintain the status quo, 

they do not do so.  Rather, the majority retains and 

clarifies the status quo.  The trial court correctly 

permitted plaintiff to walk lakeward of the ordinary high 

water mark.  The Court of Appeals also correctly recognized 

the importance of the public trust doctrine, though we 

reverse its requirement that plaintiff walk only where 

water currently lies.   

Yet our colleagues in dissent would repeat this error 

by continuing to grant an exclusive right of possession to 

littoral landowners.  Indeed, they would compound this 

error by granting littoral landowners all property down to 

where unsubmerged land ends, which they locate at the 

water’s edge,29 regardless of the terms of landowners’ 

                     
29 Numerous states bound their public trust, not at an 

instantaneously defined “water’s edge,” but at their high 
water mark.  See, e.g., Barboro v Boyle, 119 Ark 377, 385; 
178 SW 378 (1915) (high water mark for a lake); Simons v 
French, 25 Conn 346, 352-353 (1856) (high water mark on 
tidal waters); Day v Day, 22 Md 530, 537 (1865) (high water 
mark on tidally influenced rivers and streams); State v 
Florida Natural Properties, Inc, 338 So 2d 13, 19 (Fla, 
1976) (ordinary high water mark); Freeland v Pennsylvania R 
Co, 197 Pa 529, 539; 47 A 745 (1901) (ordinary high water 
mark); Allen v Allen, 19 RI 114, 115; 32 A 166 (1895) (high 
water mark); State v Hardee, 259 SC 535, 541-542; 193 SE2d 
497 (1972) (high water mark on tidally influenced stream). 

 
Indeed, references in other states to “water’s edge” 

often tie that term to either a high or low water mark.  
See, e.g., Concord Mfg Co v Robertson, 66 NH 1, 19-21; 25 A 
718 (1889); Lamprey v State, 52 Minn 181, 198; 53 NW 1139 
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deeds.30  We would not so casually set aside the countless 

deeds that order property rights for the length of our 

state shoreline.  We would not give away to littoral 

landowners the absolute title to public trust land 

preserved for the people.  Such a departure would represent 

a grave disturbance to the property rights of littoral 

landowners and of the public. 

Notwithstanding Justice Markman’s characterization of 

this case as “aberrational,” post at 4, 5, and 65, we have 

not invented the dispute presented to us.  Nor do we have 

the luxury of forsaking public rights; our Court is one of 

the “sworn guardians of Michigan’s duty and responsibility 

as trustee of the [Great Lakes].”  See Obrecht, supra at 

412.  For the reasons described earlier in the opinion, we 

conclude that public rights may overlap with private title.  

Consequently, we refuse to enshrine–for the first time in 

our history–a solitary boundary between them.  In this way, 

                     
(1893); Hazen v Perkins, 92 Vt 414, 419-421; 105 A 249 
(1918); Mont Code, § 70-16-201; ND Cent Code, § 47-01-15. 

30 In the absence of a review of the myriad deeds by 
which landowners hold title to property on the Great Lakes, 
Justice Markman assumes that their deeds will describe, in 
some manner, the “water’s edge.”  Yet, as he acknowledges, 
that water’s edge may shift.  This could result in water 
reaching above the low water mark, even though a deed could 
convey title to the low water mark.  See, e.g., La Porte v 
Menacon, 220 Mich 684, 687; 190 NW 655 (1922) (enforcing a 
deed that extended private title to the “shore,” meaning 
the “water’s edge at its lowest mark”).   
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we preserve littoral title as landowners have always held 

it, and we preserve public rights always held by the state 

as trustee.   

In dissent, our colleagues resist acknowledging the 

boundary of the public trust as the ordinary high water 

mark.  To reach this conclusion, Justice Markman relies on 

cases concerning the boundary of private title, rather than 

the boundary of the public trust.  See e.g., Silberwood; 

Lake St Clair Hunting & Fishing; Hilt.31  He refuses to 

accept our Court’s holding–in a case involving Lake 

Michigan–that “‘the limit of the public’s right is the 

ordinary high water mark . . . .’”  Peterman, supra at 198 

(citation omitted).32  Although he criticizes the majority 

                     
31 Justice Markman makes frequent reference to colonial 

cases, particularly relying on Massachusetts.  But as that 
state’s high court has made clear, at common law the state 
owned to the mean high water line subject to public rights 
in navigation and fishing.  See Opinion of the Justices to 
the House of Representatives, 365 Mass 681, 684-685; 313 
NE2d 561 (1974).  What the court described as the colonial 
ordinance of 1641 to 1647 changed the common law to allow 
private title to the low water mark, but even that extended 
title remained subject to public rights.  Id.  Unlike 
Massachusetts, no colonial ordinance altered the common-law 
concepts in Michigan. 

32 In seeming contradiction to his reading of Peterman, 
Justice Markman does accept that “the ‘ordinary high water 
mark’ is simply the outside edge of property that may . . . 
be regulated to preserve future navigational interests at 
times of high water . . . .”  Post at 29.  He also goes so 
far as to suggest that our Court has equated the high and 
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for vagueness with regard to the definition of that term,33 

we clarify the meaning of that term in a way that allows 

for the fact-specific inquiry necessary to account for the 

range of physical forces and variety of landforms along our 

shoreline.34  We decline to draw, merely for a charade of 

clarity, a universal line along the Great Lakes without any 

factual development of the point in the instant case or 

                     
low water marks, see post at 55, but the Warner Court on 
which he relies did not address that issue.  Warner, supra 
at 239 (“If the absence of tides upon the Lakes, or their 
trifling effect if they can be said to exist, practically 
makes high and low water mark identical for the purpose of 
determining boundaries (a point we do not pass upon), the 
limit of private ownership is thereby marked.”). 

Additionally, our precedent stands in contradiction to 
Justice Young’s intuition that the ordinary high water mark 
has no application in Michigan.  See, e.g., Peterman, supra 
at 198-199 (calculating damages, at least in part, on the 
basis of the location of the ordinary high water mark).  In 
contrast, the “wet sand” standard supported by Justice 
Young appears for the first time in our state in this case.  
We have serious reservations about adopting the view that 
he joins Justice Markman in advancing.  See post at 49-51. 

33 In apparent tension with his claim that the majority 
fails to rely on Michigan common law, Justice Markman 
purports to offer an authoritative definition for ordinary 
high water mark that derives from a federal case and a 1997 
dictionary.  See post at 41-42 & n 35. 

34 We are unpersuaded that Justice Markman’s recitation 
of natural forces demonstrates a difficulty in ascertaining 
the ordinary high water mark, because those same forces 
operate to shift the “water’s edge.”  See post at 43-48.  
If anything, the results of this scientific expedition show 
the complexity of arriving at a water-tight definition, 
rather than prove that the “water’s edge” concept escapes 
similar difficulties.   
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legal argument on an issue of significance to our state’s 

jurisprudence. 

Nor does our colleagues’ “water’s edge” concept 

provide superior clarity.  Although the term might 

intuitively appear to mean where the water meets land, 

Justice Markman expands the term to include sand dampened 

by water.  See, e.g., post at 50 (“Because by definition 

such sands are infused with water, the wet sands fall 

within the definition of ‘submerged lands.’”).  Our 

colleagues’ conception of “water’s edge” neglects to 

account for (1) geography where sand is absent; (2) sudden 

changes in water levels such as storm surges; (3) what 

degree of dampness suffices:  that identified by touch, 

sight, or a scientific review that could identify the 

presence of a single water molecule; and (4) the source of 

the water, where dampness may arise because of contact with 

a liquid, such as rain, other than water from the Great 

Lakes.  Also, the instant-by-instant determination of a 

property boundary affords little certainty to littoral 

landowners.  Given these serious difficulties in applying 

our colleagues’ “water’s edge” rule and the absence of 

support in our case law, we refuse to shift the boundary on 

the public trust away from the ordinary high water mark. 
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As trustee, the state has an obligation to protect the 

public trust.  The state cannot take what it already owns.  

Because private littoral title remains subject to the 

public trust, no taking occurs when the state protects and 

retains that which it could not alienate:  public rights 

held pursuant to the public trust doctrine.35  Certainly, 

the loss of littoral property or riparian rights could 

result from an unconstitutional taking.  See, e.g., 

Peterman, supra at 198, 208 (compensating the plaintiffs 

for losses above the ordinary high water mark); see also 

Bott v Natural Resources Comm, 415 Mich 45, 80; 327 NW2d 

838 (1982); Hilt, supra at 225.  Yet, here, defendants have 

not lost any property rights.  Rather, they retain their 

property subject to the public trust, just as all property 

that abuts the Great Lakes in Michigan remains subject to 

the public trust, pursuant to our common law.   

                     
35 The United States Supreme Court has held that the 

issue before us is a matter of state property law.  See 
Phillips Petroleum Co v Mississippi, 484 US 469, 475; 108 S 
Ct 791; 98 L Ed 2d 877 (1988) (“[T]he individual States 
have the authority to define the limits of the lands held 
in public trust and to recognize private rights in such 
lands as they see fit.”); see also Shively, supra at 40 
(“[T]he title and rights of riparian or littoral 
proprietors in the soil below high water mark of navigable 
waters are governed by the local laws of the several 
States, subject, of course, to the rights granted to the 
United States by the Constitution.”).   
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Justice Markman also criticizes the majority for 

leaving unanswered many questions, several of which require 

the adoption of the legal framework that he proposed.  Yet 

this case raises none of the questions that Justice Markman 

poses.  In general, we reserve the judgment of this Court 

for “actual cases and controversies” and do not “declare 

principles or rules of law that have no practical legal 

effect in the case before us . . . .”  Federated 

Publications, Inc v City of Lansing, 467 Mich 98, 112; 649 

NW2d 383 (2002).  Accordingly, we decline to rule on issues 

that are not before us. 

V. CONCLUSION 

 We conclude that plaintiff, as a member of the public, 

may walk the shores of the Great Lakes below the ordinary 

high water mark.  Under longstanding common-law principles, 

defendants hold private title to their littoral property 

according to the terms of their deed and subject to the 

public trust.  We therefore reverse the judgment of the 

Court of Appeals and remand this case to the trial court 

for further proceedings consistent with this opinion.   

Maura D. Corrigan 
Clifford W. Taylor 
Michael F. Cavanagh 
Elizabeth A. Weaver 
Marilyn Kelly 
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YOUNG, J. (concurring in part and dissenting in part). 
 

This case poses a deceptively simple question: where, 

if anywhere, can a member of the public walk on the private 

beach of one of our Great Lakes without trespassing on a 

lakefront (littoral) owner’s property?   

Although the question is simple, the answer, as amply 

demonstrated by the more than one hundred pages of the 

rival opinions filed in this case, is muddled by an 

abstruse body of precedent that has been less than precise 

in defining critical terms and issues.  This was a well-

briefed and argued case that has resulted in a vigorous 

debate within the Court.  The opinions of the majority and 

Justice Markman present compelling, principled, but 

competing constructions of an ambiguous body of Michigan 

law and that of other jurisdictions concerning Great Lakes 
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property rights.  In the final analysis, I believe that 

answer offered by Justice Markman is more firmly anchored 

than that of the majority in the admittedly obscure 

property law of the Great Lakes. 

I concur in the majority’s determination that the Great 

Lakes Submerged Lands Act (GLSLA), MCL 324.32501 et seq., 

does not create a right to walk the shores of our Great 

Lakes.  The Act plainly evinces the Legislature’s intent to 

regulate the use of land below what the International Great 

Lakes Datum identifies as the “ordinary high water mark,” 

rather than to define new public rights or limit 

established property rights.1   

However, I join Justice Markman’s opinion with respect 

to the other issues presented by this appeal.  Like Justice 

Markman, I believe the majority errs by recognizing a right 

that we have never before recognized-the right to “walk” 

the private beaches of our Great Lakes- and by granting 

public access to private shore land up to an ill-defined 

and utterly chimerical “ordinary high water mark” as 

described in the majority opinion.2   

                     
1 See ante at 14-19. 
2 See ante at 19-30. The majority concedes that: 

“Applying a term [ordinary high water mark] from the common 
law of the sea, despite the obvious difference between the 
oceans and the Great Lakes, has lead to some apparent 
discontinuity in the terminology employed in our case law.”  
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To be sure, the majority’s opinion constitutes a 

concerted and honest effort to give coherence to a very 

vague body of precedent.  However admirable the majority’s 

effort, I remain convinced that the “ordinary high water 

mark” concept on which the majority relies applies only to 

tidal waters, with their regularly recurring high and low 

tides.3  The only “water mark” that one can find on the 

Great Lakes is the water’s edge—viz., the wet portion of 

the shore over which the lake is presently ebbing and 

flowing.  I believe it is only in this area of wet 

shoreline that the public may walk.  They may do so, not 

because of a recognized “right to walk” the otherwise 

private beaches of our Great Lakes, for no such “right” has 

ever been recognized previously to be a part of Michigan’s 

public trust doctrine.4  Nor, in my view, is the public’s 

                     
Ante at 26-27.  Precisely so.  In effort to employ a term 
that does not adequately reflect the physical realities of 
our Great Lakes, the majority has borrowed definitions 
variously from statutes and Wisconsin cases in a struggle 
to make this tidal term fit where it does not, and in so 
doing, has immeasurably expanded the scope of the public 
trust. 

3 See post at 31-35. 

4 Until today, Michigan cases have only recognized the 
right of the public to use the public trust for navigation, 
hunting, fishing, and fowling.  See, e.g., Hilt v Weber, 
252 Mich 198, 224; 233 NW 159 (1930); Collins v Gerhardt, 
237 Mich 38, 46; 211 NW 115 (1926); State v Lake St Clair 
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opportunity to walk the shoreline a product of an overlap 

between private and public property titles as the majority 

asserts. Rather, I believe that the littoral landowner has 

no property claim to assert over submerged land—land over 

which the waters of a Great Lake is presently ebbing and 

flowing and which constitutes the lake bed.  This area is 

the outer boundary of the public trust that is owned by and 

maintained for the People of Michigan. 

The difficulty of the majority’s rule and the 

soundness of Justice Markman’s approach is evident when one 

actually tries to apply their different standards to the 

shore.  In the attached photograph,5 an area of darker, wet 

sand forms the outer boundary of the lake bed.  The water 

is presently acting on this portion of the beach, as 

evidenced by the fact that the land is waterlogged.  Under 

Justice Markman’s view and my own, it is only in this area 

that the public may walk, and it may do so because the land 

is presently subject to reinundation and is part of the 

                     
Fishing & Shooting Club, 127 Mich 580, 586; 87 NW 117 
(1901). 

5 Photograph by David Hansen, Minnesota Agricultural 
Experiment Station, University of Minnesota.  Reproduced 
with permission.    
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lake bed. Thus, in the photograph, both the seagull and the 

beach walker are within the public trust.6 

 

 

 

Where, however, lies the majority’s “ordinary high 

water mark” in this photograph?  Presumably, the majority 

would identify the point where sand gives way to vegetation 

in the upper right-hand corner of the picture.  The lake 

water is nowhere near that point now and, absent a storm, 

the water is unlikely to reach that point any time in the 

near future.  Even if the lake did rise to meet the 

vegetation line due to extremely high precipitation or 

                     
6 Accordingly, I would hold that plaintiff may walk in 

the zone of wet sands on Lake Huron, provided that she does 
so without creating a nuisance, because the defendants have 
no property interests in the bed of that lake. 



 

 6

powerful barometric forces, in what sense would the line of 

vegetation be an ordinary high water mark in the sense 

suggested by the majority’s definition? 

 Moreover, the majority notes that its ordinary high 

water mark excludes all dry land except that “temporar[ily] 

expos[ed]”7 by the water.  The pictorial beach illustration 

shows how unsatisfactory is the majority’s formulation of 

its definition of “ordinary high water mark” as applied to 

our Great Lakes: What exactly does the majority mean by 

“temporary” exposure?   If it simply means land from which 

the lake waters have “not permanently receded,”8 at what 

point may anyone determine that the recession of the water 

is “permanent”?  If the portion of the shore between the 

lake bed   (including the wet sand area over which the lake 

is presently lapping) and the vegetation line has been dry 

for a season or more, can it truly be argued that this area 

of the beach is “temporarily” exposed?  These are 

apparently pure questions of fact for the majority,9 but I 

believe they are critical threshold questions that must be 

posed and answered when giving the term “ordinary high 

                     
7 Ante at 27. 

8 Ante at 27. 

9 Ante at 30. 



 

 7

water mark” a workable legal definition as applied to the 

Great Lakes.   

In essence, then, I believe that the majority 

concludes that the dry sandy area in the attached picture 

is entirely below the “ordinary high water mark” (thus 

within the protected, state-owned public trust) because 

this area looks like it may have been subject to the 

influence of water at some unidentifiable point in the past 

and because it may again, at some unidentifiable point in 

the future, be covered by the lake.  If nothing else, this 

is an impractical proposition because it requires the 

uncritical application to our nontidal Great Lakes of a 

term–the “ordinary high water mark”-that is applicable only 

to tidal waters.   

I believe the analysis offered by Justice Markman is 

more persuasive than that offered by the majority.  In my 

view, not only has Justice Markman analyzed the applicable 

common law decisions with greater accuracy but, in contrast 

with the majority opinion, he has articulated a rule that 

is both faithful to the physical realities of our Great 

Lakes and consonant with the available confused precedent 

that we have all valiantly struggled to decipher.10 

                     
10 If we must transform the term “ordinary high water 

mark” in order to use it, I believe that we ought at least 
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For these reasons, I concur in part II(A) of the 

majority opinion but join parts I-III and V of Justice 

Markman’s opinion in respectfully dissenting from the 

remainder of the majority opinion.   

Robert P. Young, Jr. 
 

                     
define and apply it in a way that reflects the physical 
nature of our non-tidal Great Lakes and that does least 
damage to heretofore stable lakefront property rights in 
the State. 
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MARKMAN, J. (concurring in part and dissenting). 
 

Because I would not alter the longstanding status quo 

in our state concerning the competing rights of the public 

and lakefront property owners, I respectfully dissent.  In 

concluding that the “public trust doctrine” permits members 

of the public to use unsubmerged lakefront property up to 

the “ordinary high water mark,” the majority creates new 

legal rules in Michigan out of whole cloth by adopting 

Wisconsin law in piecemeal fashion and discarding Michigan 

rules that have defined the relationship between the public 

and lakefront property owners for virtually the entirety of 

our state’s history.1  Equally troubling, the majority 

                     
1 Although, quite remarkably, the majority purports 

that it “retains and clarifies the status quo,” ante at 38, 
there is not a scintilla of support for the proposition 
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replaces clear and well-understood rules-- rules that have 

produced reasonable harmony over the decades in Michigan-- 

with obscure rules.  One of the few things that is clear 

about the majority’s opinion is that it will lead 

inevitably to more litigation-- more litigation in an area 

of the law that, mercifully, has been largely free from 

such litigation for the past century and a half in our 

state.  In the place of the reasonable harmony that has 

developed between the public and littoral property owners, 

there will be litigation.  In the place of open beaches, 

there almost certainly will be a proliferation of fences 

erected by property owners determined to protect their now 

uncertain rights.2  In the place of rules that have both 

                     
that Wisconsin law has ever been the law of Michigan, not a 
single Michigan case referencing the majority’s new test, 
and not a paragraph of argument in any of the briefs of 
plaintiffs, defendants, or amici identifying Wisconsin law 
as the law of Michigan.   

2 The majority fails to recognize why its new rules are 
a prescription for fences.  It is, of course, true that a 
lakefront property owner “could always erect a fence,” as 
the majority observes.  Ante at 37 n 28.  However, fences 
have not heretofore generally been thought necessary.  
Under current law, which I would not alter, members of the 
public and lakefront property owners have long coexisted in 
reasonable harmony.  It is the majority’s actions today in 
departing from our precedents and creating new and vague 
law that will almost certainly transform this relationship 
and cause at least some property owners to believe that 
they must erect fences in order to protect boundaries that 
now have been called into question and that apparently will 
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upheld the property rights of lakefront landowners and 

provided an environment in which reasonable public use of 

lakefront property, including beach-walking, could 

routinely take place, the majority introduces new rules 

that will create tensions between the public and lakefront 

property owners.  In the place of a boundary that can be 

determined by simple observation, the majority’s new rules 

would require property owners and the public to bring 

“aerial photographs,” a “government survey map[]” and 

“stereo [three-dimensional] photographs,” ante at 28 n 20, 

in order to determine where their rights begin and end.  In 

the place of rules in which property rights have been 

clearly defined by law, the majority expands the “public 

trust” in an uncertain fashion, in accordance with rules 

and regulations to be issued at some future time by the 

administrative agencies of state government.  In the place 

of the clear rule of law in which property rights have been 

respected in a consistent fashion for more than a century 

and a half, there will be political dispute and 

negotiation.   

This is the first such dispute to come before this 

Court in our history.  Rather than recognizing the harmony 

                     
be subject to definition by the Department of Natural 
Resources. 
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that has been produced by the present rules in the course 

of the millions of interactions that occur each year 

between the public and property owners along the Great 

Lakes, the majority instead creates new rules on the basis 

of an isolated and aberrational dispute between the present 

parties.   

The majority departs from the longstanding status quo 

in our state, despite the following: (1) there is no realm 

of the law in which there is a greater need to maintain 

stability and continuity than with regard to property 

rights; (2) the parties in this case have all asserted that 

they favor a maintenance of the status quo;3 (3) there is no 

                     
3 Plaintiff argues that use of the term “‘water’s edge’ 

[in Hilt v Weber, 252 Mich 198; 233 NW 159 (1930)] is 
consistent with the nomenclature of many other state and 
federal cases using ‘water’s edge’ to mean ‘high water 
mark.’”  Plaintiff's brief at 24.  See, also, amicus brief 
of the Tip of the Mitt Watershed Council at 18; amicus 
brief of the Michigan Senate Democratic Caucus at 2; amicus 
brief of the Michigan Land Use Institute at 10; and amici 
brief of the Michigan Departments of Environmental Quality 
and Natural Resources at 11.  Defendants argue that the 
status quo gives the littoral owner “exclusive use of the 
beachfront to the water’s edge as it exists from time to 
time.”  Defendants’ brief at 13.  See, also, amici brief of 
the Michigan Chamber of Commerce, National Federation of 
Independent Business Legal Foundation, Michigan Bankers 
Association, and Michigan Hotel, Motel & Resort Association 
at 11 (“The relevant Michigan authorities thus compel the 
conclusion that the public trust applies only to submerged 
lands when they are actually submerged”); amici brief of 
the Save our Shoreline and the Great Lakes Coalition, Inc 
at 9 (“[t]hat the water’s edge was the boundary between 



 

 5

evidence that the status quo has not reasonably balanced 

the interests of property owners and the public in Michigan 

for more than a century and a half; and (4) there is no 

evidence that the present dispute is anything other than an 

isolated and aberrational dispute, not one upon which to 

predicate the reversal of a century-and-a-half-old 

conception of private property rights.  

This Court has recognized the importance of 

maintaining the security of private property by 

“declar[ing] that stare decisis is to be strictly observed 

where past decisions establish ‘rules of property’ that 

induce extensive reliance.”  Bott v Natural Resources Comm, 

415 Mich 45, 77-78; 327 NW2d 838 (1982).  In Bott, we noted 

that “[j]udicial ‘rules of property’ create value, and the 

passage of time induces a belief in their stability that 

generates commitments of human energy and capital.”  Id. at 

78.  Therefore, such rules should be closely respected and 

overturned only for “the very best of reasons.”  See, e.g., 

Dolby v State Hwy Comm'r, 283 Mich 609, 615; 278 NW 694 

                     
public and [littoral] ownership was first suggested in [La 
Plaisance]”); amici brief of the legislators at 4 (arguing 
that numerous Michigan cases establish that littoral owners 
“have title to their property to the water’s edge, free of 
any public trust interest in the submerged lands of the 
Great Lakes”); and amicus brief of the Defenders of 
Property Rights at 12 (noting that in the past sixty-four 
years, this Court has rejected any attempt to expand public 
rights to areas landward of the water’s edge). 
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(1938); Lewis v Sheldon, 103 Mich 102, 103; 61 NW 269 

(1894).  

The public’s right to use property abutting the Great 

Lakes under the public trust doctrine has traditionally 

been limited to “submerged lands,” i.e., those lands 

covered by the Great Lakes, including their wet sands.  The 

“water’s edge” is that point at which wet sands give way to 

dry sands, thus marking the limit of the public’s rights 

under the public trust doctrine.  This has been the rule in 

our state since this Court’s decision in Hilt v Weber, 252 

Mich 198; 233 NW 159 (1930), a case that for seventy-five 

years has defined the limits of the public’s rights of use 

of littoral property.4  Indeed, except for the seven-year 

period immediately preceding Hilt, this water’s edge 

principle is consistent with Michigan case law dating back 

over 160 years and probably even earlier.  Lakefront 

                     
4 As noted by the majority, “[o]ur case law has not 

always precisely distinguished” between the terms 
“littoral” and “riparian.”  Ante at 1 n 1.  The former 
applies to oceans, seas, the Great Lakes, and their coasts, 
while the latter applies to rivers and streams.  Black’s 
Law Dictionary (7th ed).  Unfortunately, the misuse of 
these terms appears to at times have led this Court to 
misapply aspects of the public trust doctrine as they 
relate to rivers and streams as if those aspects also 
related to the Great Lakes.  See, e.g., Peterman v Dep’t of 
Natural Resources, 446 Mich 177, 195; 521 NW2d 499 (1994).  
I will use the term “littoral” when discussing property 
abutting the Great Lakes. 
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property owners, including businesses,5 have invested in 

reliance on present rules concerning the relationship 

between the public and lakefront property owners.  This 

reliance on longstanding rules should have given the 

majority considerable pause before it altered the status 

quo and redefined the public trust doctrine. 

This is not the first time this Court has upset 

settled rules of property on the Great Lakes, but the 

lessons of the first time do not seem to have been well-

learned by the majority.  Before the 1920s, property owners 

believed that their title extended to the water’s edge.  

Steinberg, God’s terminus: Boundaries, nature, and property 

on the Michigan shore, 37 Am J Legal Hist 65, 72 (1993).  

However, in the Kavanaugh cases,6 this Court abruptly 

                     
5 In particular, the consequences of the majority’s new 

rules are uncertain for those in the tourism industry in 
Michigan who have invested in reliance on the rule set 
forth in Hilt.  The majority, in using the “ordinary high 
water mark” as “defined” under Wisconsin law, has opened to 
public use unsubmerged lands up to a wholly unspecified 
point landward of the water and this change would seem to 
have implications for the ability of at least some Great 
Lakes tourists to enjoy the type of tranquil retreat 
offered by private beaches within Michigan.  See, 
generally, the amici brief of the Michigan Chamber of 
Commerce, National Federation of Independent Business Legal 
Foundation, Michigan Bankers Association, and Michigan 
Hotel, Motel & Resort Association.  

6 Kavanaugh v Rabior, 222 Mich 68; 192 NW 623 (1923), 
and Kavanaugh v Baird, 241 Mich 240; 217 NW 2 (1928). 
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overruled eighty years of then-existing case law and held 

that a littoral owner’s title extended only to the “meander 

line,” a survey line used by the federal government to 

determine the amount of property available for sale in the 

Michigan Territory.7  While this Court recognized at the 

time that this decision was “against the overwhelming 

weight of authority,”8 unlike the majority’s decision today, 

it was at least arguably grounded in dictum from a prior 

Michigan decision.9  Nevertheless, by deviating from an 

established rule of property rights in favor of 

establishing a boundary at an imaginary line that property 

owners could not easily identify, the Kavanaugh cases threw 

Michigan’s lakeshores into disarray.  For example, renters 

of property between the meander line and the water’s edge 

withheld their rent and in fact were advised to do so by 

the director of the Department of Conservation.  Id. at 77-

78.  Further, littoral owners found that third parties were 

building on property between the meander line and the 

                     
7 Hilt, supra at 204-205. 
8 Baird, supra at 252. 
9 In Ainsworth v Munoskong Hunting & Fishing Club, 159 

Mich 61, 64; 123 NW 802 (1909), we stated that “[littoral] 
owners along the Great Lakes own only to the meander line 
. . . .”  Later, however, in Hilt, supra at 207, we noted 
that in Ainsworth, the meander line and water’s edge were 
the same on the bay in question.   
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water’s edge, thus effectively blocking their access to the 

lake.  Other littoral owners were forced to hire surveyors 

in order to determine with any certainty what property they 

actually owned.  The chaos caused by the departure from the 

traditional rule in the Kavanaugh cases was so dramatic 

that just seven years later this Court corrected its error 

and reestablished the rules of property as they had existed 

on the Great Lakes for at least the prior eighty years.  

Hilt, supra at 227. 

The majority today revamps the public trust doctrine 

on the basis of Wisconsin law-- or at least on the portions 

of it that the majority finds to their liking-- and, in so 

doing, announces new rules of law regarding lands subject 

to the public trust doctrine.  Because I believe that the 

public’s rights under the doctrine have always been limited 

to the use of submerged lands, which includes the wet 

sands, I do not believe that the Court of Appeals erred in 

holding that the public may not walk on unsubmerged lands.  

However, I do believe the Court of Appeals erred in holding 

that the state’s title begins at the “ordinary high water 

mark.”  Therefore, I would affirm in part and reverse in 

part the decision of the Court of Appeals and remand to the 

trial court to apply the principles set forth in this 

opinion.   
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I. MISUNDERSTANDING THE “ORDINARY HIGH WATER MARK” 
 

The majority concludes that the “ordinary high water 

mark” is the landward boundary of the public trust 

doctrine.10  While the majority does not necessarily 

disagree that the water’s edge serves as the boundary of 

the littoral owner’s title, it would expand the public’s 

legal right to use property up to the utterly indiscernible 

“‘point on the bank or shore up to which the presence and 

action of the water is so continuous as to leave a distinct 

mark either by erosion, destruction of terrestrial 

vegetation, or other easily recognized characteristic.’”  

Ante at 27 (citation omitted).  The majority further adds 

that this newly described “ordinary high water mark,” one 

never before seen in Michigan, includes unsubmerged lands 

that are the product of “fluctuation” in the level of the 

lake that “results in temporary exposure of land that may 

                     
10 The majority also creates a new rhetorical 

formulation for the test determining whether a use is 
permitted by the public trust doctrine, although I fail to 
see any significant distinction between a use that is 
“inherent in the exercise of traditionally protected public 
rights,” ante at 32, and a use that bears “a real and 
substantial relation to a paramount trust purpose.”  Hilt, 
supra at 225.  I agree with the majority that beach-walking 
is a permissible public trust use.  Walking in submerged 
lands is an activity that bears a “necessary and 
substantial relation” to other water-borne recreational 
activities protected by the doctrine, e.g., boating, 
swimming, and fishing. 
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then remain exposed above where water currently lies.”  Id.  

I disagree.  The majority replaces a workable and easily 

identifiable boundary with one whose exact location is 

anyone’s guess and it has done so on the basis of the 

Wisconsin public trust doctrine, or at least that part of 

Wisconsin’s doctrine that supports the majority’s new 

rule.11  Instead, I believe that the public’s entitlement to 

use property under the public trust doctrine of Michigan is 

limited to submerged lands, i.e., the Great Lakes and their 

wet sands. 

The majority’s creation of this new rule is rooted in 

its misunderstanding of the importance of the “ordinary 

high water mark” for the purpose of defining the boundary 

of the public trust on the nontidal Great Lakes.  The 

public trust doctrine in the United States is derived from 

the English common law, which extended to tidal land below 

                     
11 Curiously, the majority adopts Wisconsin law in this 

area, despite the fact that Wisconsin’s 820 miles of Great 
Lakes shoreline is dwarfed by the 3,288 miles of shoreline 
in this state.  <http://www.michigan.gov/deq/0,1607,7-135-
3313_3677-15959--,00.html> (accessed June 24, 2005).  
Nonetheless, the critical point is not whether it is the 
law of a state with a longer or shorter shoreline than 
Michigan's that has been adopted by the majority.  Rather, 
it is why any new law has been adopted when current law has 
proven workable for many decades of our state-- clearly 
setting forth the rights of the public and the property 
owner, minimizing litigation, and simultaneously protecting 
private property rights while allowing reasonable public 
use of the Great Lakes, including beach-walking.  
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the ordinary high water mark.  Borax Consolidated, Ltd v 

Los Angeles, 296 US 10, 23; 56 S Ct 23; 80 L Ed 9 (1935).  

The rights protected by the English common law included use 

of tidal lands up to the ordinary high water mark for 

“navigation and commerce . . . and for the purposes of 

fishing . . . .”  Shively v Bowlby, 152 US 1, 11; 14 S Ct 

548; 38 L Ed 331 (1894).   

Following the American Revolution, the title held for 

the public trust by the King passed to the states, subject 

only to those rights surrendered by the states to the 

federal government.  Id. at 14-15.  While each state is 

required to protect the uses permitted by the public trust 

doctrine, Illinois Central R Co v Illinois, 146 US 387, 

453; 13 S Ct 110; 36 L Ed 1018 (1892) (Illinois Central I), 

the scope of property subject to that trust is governed by 

“the local laws of the several States . . . .”12  Shively, 

                     
12 The majority also notes that in Illinois Central R 

Co v Chicago, 176 US 646, 660; 20 S Ct 509; 44 L Ed 622 
(1900) (Illinois Central II), the United States Supreme 
Court found that “a grant of lands by the State does not 
pass title to submerged lands below high-water mark 
. . . .”  However, as stated in Shively, the scope of lands 
subject to the public trust is determined by state law.  In 
determining the scope of the trust doctrine in Illinois 
Central II, the United States Supreme Court looked to “the 
law of the State of Illinois, as laid down by the Supreme 
Court . . . .”  Id. at 659.  In finding that Illinois’s 
title went to the high water mark, the point emphasized by 
the majority, the United States Supreme Court cited 
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supra at 40.  Thus, it cannot be said that the American 

public trust doctrine uniformly extends to the “ordinary 

high water mark.”  Id.  While a majority of the original 

thirteen colonies followed the English common-law rule, 

Shively noted that four of the original colonies held that 

the littoral owner holds title to the “low water mark,” 

subject only to the public’s right to use the water for 

navigation and fishing when it is above that point.  Id. at 

18-25.13  For example, in Commonwealth v Alger, 61 Mass 53, 

70 (1851), the Supreme Court of Massachusetts held, under 

                     
Illinois case law directly.  Id. at 660, citing Seaman v 
Smith, 24 Ill 521 (1860), People ex rel Attorney General v 
Kirk, 162 Ill 138, 146; 45 NE 830 (1896), and Revell v 
People, 177 Ill 468, 479; 52 NE 1052 (1898).  Because 
Illinois Central II applied Illinois law, its holding 
regarding the scope of lands subject to the public trust 
doctrine is not binding on this Court.  Rather, the common 
law as developed in this state determines the scope of 
lands subject to the doctrine. 

13 Those states are: Massachusetts, Shively, supra at 
18-19 (littoral owner takes title in fee to the low water 
mark “subject to the public rights of navigation and 
fishery”); New Hampshire, id. at 20 (“a right in the shore 
has been recognized to belong to the owner of the adjoining 
upland”); Pennsylvania, id. at 23 (“the owner of lands 
bounded by navigable water has the title in the soil 
between high and low water mark, subject to the public 
right of navigation”); and Virginia, id. at 24-25 (“the 
owner of land bounded by tide waters has the title to 
ordinary low water mark, and the right to build wharves, 
provided they do not obstruct navigation”).   



 

 14

the “local laws” of that state,14 a littoral owner’s title 

extends to the low water mark.  However, the littoral 

owner’s title is limited because “whilst [lands above the 

low water mark] are covered with the sea, all other persons 

have the right to use them for the ordinary purposes of 

navigation.”  Id. at 74-75.  In other words, the public’s 

rights under the public trust doctrine are limited to the 

use of property that is currently submerged.  Thus, the 

public trust doctrine as defined in the “low water mark” 

colonies restricts the public’s right of use to either land 

below the low water mark or to such land as is currently 

covered by the waters of the ocean.15   

Likewise, the “local laws” of Michigan did not adopt 

the English definition of public trust lands, but rather 

restricted the public’s rights under the public trust 

doctrine to the use of submerged lands.  In La Plaisance 

                     
14 As noted by the majority, ante at 40 n 31, 

Massachusetts adopted the low water mark by colonial 
ordinance.  Alger, supra at 66.  Thus, while obviously not 
directly applicable to the public trust doctrine in 
Michigan, Alger does make clear that the “ordinary high 
water mark” has not been as universally accepted as the 
majority apparently believes. 

15 In light of the majority’s reliance on Wisconsin 
law, it is interesting to note that the Wisconsin Supreme 
Court similarly held that the public’s right to use 
submerged lands up to the high water mark is only 
applicable when the waters actually extend to such mark.  
Doemel v Jantz, 180 Wis 225, 236; 193 NW 393 (1923). 
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Bay Harbor Co v Monroe City Council, Walker Chancery Rep 

155 (1843), the issue of public ownership of the Great 

Lakes was addressed for the first time by a Michigan court.  

In La Plaisance, the Court of Chancery addressed the 

state’s right to improve navigation in Lake Erie.  The 

Legislature had authorized the city of Monroe to build a 

canal connecting the River Raisin to the lake.  The harbor 

company brought suit to enjoin the project, claiming that 

the canal would divert so much water from the river that 

its downriver warehouses would be rendered inaccessible by 

boat.  However, the court held that the harbor company did 

not have a right to the flow of water in the river in its 

natural bed because “[t]he public owns the bed of this 

class of rivers, and is not limited in its right to an 

easement, or right of way only.”  Id. at 168.  The court 

also noted that “with regard to our large lakes, or such 

parts of them as lie within the limits of the state[,] 

[t]he proprietor of the adjacent shore has no property 

whatever in the land covered by the water of the lake.”  

Id. (emphasis added).  Moreover, it should be noted that 

before La Plaisance, and before statehood, Michigan was 

part of the Northwest Territory, which was ceded to the 

United States by Virginia in 1784.  Under Virginia law, a 
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littoral owner held title to soil in tidewaters to the low 

water mark.  Shively, supra at 24-25.   

The understanding that the public’s interest under the 

public trust doctrine is limited to the submerged lands of 

the Great Lakes was also expressed by Justice Champlin in 

his concurring opinion in Lincoln v Davis, 53 Mich 375; 19 

NW 103 (1884).  In Lincoln, a fisherman had placed stakes 

in Thunder Bay, off an island, in order to set some fishing 

nets.  The island’s owner removed the stakes, claiming that 

he had the exclusive right to fish in the waters off his 

island.  The Lincoln majority, while not discussing the 

boundary between littoral property and public trust 

property, held that the owner had no right to interfere 

with the fisherman’s stakes.  Justice Champlin noted that 

“when [Michigan] was admitted into the Union this political 

jurisdiction devolved upon the State, and the title to the 

soil under the navigable waters of the Great Lakes became 

vested in the State as sovereign to the same extent and for 

the same reasons that the title of the bed of the sea was 

vested in the king.”  Id. at 384 (emphasis added).  

However, the state’s title only extends to the “low-water 

mark.”  Id. at 384-385 (emphasis added).  In fact, 

according to Justice Champlin, “The paramount rights of the 

public to be preserved are those of navigation and fishing, 
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and this is best accomplished by limiting the grants of 

lands bordering on the Great Lakes to [the] low-water 

mark.”  Id. at 385-386. 

The United States Supreme Court defined the scope of 

the public trust doctrine as applied to the submerged lands 

of the Great Lakes in Illinois Central I, supra at 437.  In 

Illinois Central I, the Illinois legislature had granted 

the railroad title to one thousand acres of submerged land 

on Lake Michigan.  Four years later, the Illinois 

legislature repealed this act and sought to quiet title to 

submerged lands.  The Supreme Court held that “the State 

holds the title to the lands under the navigable waters of 

Lake Michigan . . . and that title necessarily carries with 

it control over the waters above them whenever the lands 

are subjected to use.”  Id. at 452 (emphasis added).  

Because the state’s public-trust title is a function of its 

sovereignty, the lands covered by the doctrine cannot be 

alienated, except when such alienation promotes the public 

use of them and the public use of the lands and waters 

remaining is not harmed.  Id. at 452-453. 

 Just four years later, in People v Silberwood, 110 

Mich 103, 107; 67 NW 1087 (1896), this Court seized upon 

the Illinois Central I explanation of the public trust 

doctrine to support its holding that the boundary between 
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public trust lands and littoral lands is the low water 

mark.  In Silberwood, the defendant was convicted of 

cutting submarine vegetation on Lake Erie.  The defendant 

claimed that the owners of land lying adjacent to Lake 

Erie, including his employer who ordered removal of the 

vegetation, owned the land to the center of that Great 

Lake, subject to the rights of navigation.  The Court, 

quoting La Plaisance, held that a littoral owner does not 

have any title in land covered by the Great Lakes.  Id. at 

106.  The Court then noted that the Illinois Central I 

decision 

is in harmony with the doctrine laid down in the 
early case of La Plaisance Bay Harbor Co. v. 
Council of City of Monroe, which I do not think 
has ever been overruled in this State so far as 
it affects the rights of shore owners on the 
borders of the Great Lakes.  This doctrine, too, 
is in harmony with the decisions in all of the 
States bordering on these great seas.  [Id. at 
108-109.]   
 

Further, the Court noted that decisions of other Great 

Lakes states were in line with both La Plaisance and 

Illinois Central I:   

The decisions in New York (Champlain, etc., 
R. Co. v. Valentine, 19 Barb. 484 [NY Sup 
(1853)]), in Pennsylvania (Fulmer v. Williams, 
122 Pa. St. 191 [15 A 726 (1888)]), and in Ohio 
(Sloan v. Biemiller, 34 Ohio St. 492 [1878]), all 
hold that the fee of the [littoral] owner ceases 
at the low-water mark.  [Id. at 107.] 
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 This Court reaffirmed the principle that the public 

trust doctrine applies only to submerged lands in People v 

Warner, 116 Mich 228; 74 NW 705 (1898).  At issue in Warner 

was ownership of a marshy island that was previously 

submerged under Saginaw Bay.  The defendant claimed 

ownership of the marshy island as an accretion to his 

adjacent island.  In placing the boundary at the water’s 

edge, the Court stated: 

 The depth of water upon submerged land is 
not important in determining the ownership. If 
the absence of tides upon the Lakes, or their 
trifling effect if they can be said to exist, 
practically makes high and low water mark 
identical for the purpose of determining 
boundaries (a point we do not pass upon), the 
limit of private ownership is thereby marked. The 
adjoining proprietor’s fee stops there, and there 
that of the State begins, whether the water be 
deep or shallow, and although it be grown up to 
aquatic plants, and although it be unfit for 
navigation.  The right of navigation is not the 
only interest that the public, as 
contradistinguished from the State, has in these 
waters.  It has also the right to pursue and take 
fish and wild fowl, which abound in such places; 
and the act cited has attempted to extend this 
right over the lands belonging to the State 
adjoining that portion of the water known to be 
adapted to their sustenance and increase.  [Id. 
at 239 (emphasis added).][16] 

                     
16 The majority claims that when read “in context,” 

Warner does not recognize “a single boundary between the 
riparian owner’s title and state control . . . .”  Ante at 
22 n 16.  Specifically, the “context” relied upon by the 
majority is Warner’s distinction between the state’s and 
the public’s interests in submerged lands.  However, there 
is no context under which Warner can reasonably be read to 
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The Court found that a connection between the marshy island 

and the defendant’s island, which existed during times of 

low water, raised an issue of material fact.  If the 

connection was evidence that land washed up against the 

defendant’s island and that eventually caused the marshy 

island to rise from the water, then the defendant held 

title to such land by accretion.  However, if the island 

arose from the water first and only then began to extend 

towards the defendant’s island, then title belonged to the 

state.  In any case, the Court held that summary 

disposition was inappropriate and remanded the case for a 

new trial. 

                     
support the majority’s new rule of law.  The passage cited 
by the majority comes directly after this Court’s holding 
that the state holds title to all submerged lands, 
regardless of navigability.  In justifying the state’s 
title to lands “unfit for navigation,” Warner notes that 
the public has interests in those submerged lands above and 
beyond a navigational interest, i.e., “the right to pursue 
and take fish and wild fowl . . . .”  Further, in an 
opinion replete with novel concepts of law, perhaps the 
most creative statement by the majority is that somehow the 
phrase “[t]he adjoining proprietor’s fee stops there [i.e., 
where the water is], and there that of the State begins” 
does not represent a single boundary.  If the state’s title 
begins at the point where the adjoining proprietor’s title 
ends, there can only be one boundary and, therefore, there 
cannot be an overlapping of titles as suggested by the 
majority.  Accordingly, and despite the majority’s claims 
to the contrary, this Court has explicitly “enshrined” a 
solitary boundary between littoral lands and public trust 
lands for at least 107 years. 
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 One of the most thorough opinions addressing the 

public trust doctrine was Justice Hooker’s concurring 

opinion in State v Lake St Clair Fishing & Shooting Club, 

127 Mich 580; 87 NW 117 (1901).17  Justice Hooker began his 

analysis by noting that the “title that Michigan took when 

it was admitted to the Union in 1836 is not limited to 

water sufficiently deep to float craft, but extends to the 

point where it joins the ground of the [littoral] owner, 

‘whether the water be deep or shallow, and although it be 

grown up to aquatic plants and unfit for navigation.’”  Id. 

at 586, quoting Warner, supra at 239.  Likewise, the title 

of the abutting littoral owner extends to the shoreline.  

Fishing & Shooting Club, supra at 587.  Thus, “when the 

water in the lakes stands at low-water mark, . . . the 

title [is] in the State, and all land between low-water 

mark and the meander line belongs to the abutting 

proprietor . . . .”  Id. at 590 (emphasis added).   

The common-law limitation of the scope of the public 

trust doctrine was reaffirmed by this Court in Hilt. In 

overruling the short-lived Kavanaugh cases, we held that 

“the purchaser from the government of public land on the 

                     
17 Justice Hooker’s analysis of the public trust 

doctrine was subsequently cited with approval by the 
unanimous opinion of this Court in State v Venice of 
America Land Co, 160 Mich 680, 702; 125 NW 770 (1910). 
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Great Lakes took title to the water’s edge.”  Hilt, supra 

at 206.  We also noted that the waters of our Great Lakes 

commonly change the landscape surrounding them, by erosion 

or deposits made by the water, in a gradual and 

imperceptible manner.  Id. at 219.  In order to account for 

this constant change, the title of a littoral owner 

“follows the shore line under what has been graphically 

called ‘a movable freehold.’”  Id. (citation omitted).  The 

title to land above the water’s edge is “‘independent of 

the law governing the title in the soil covered by the 

water.’”  Id., quoting Shively, supra at 35.18 

To summarize, under the common law as it has developed 

in Michigan, when the water is at a low point, the state 

holds title to the submerged land, including the wet sands, 

while title to unsubmerged land is in the littoral owner.  

Warner, supra; Fishing & Shooting Club, supra.  As the 

water level rises, the public gains the right to use the 

entire surface of the lake up to the water’s edge-- the 

point at which wet sands give way to dry sands-- for public 

                     
18 Hilt also noted that to hold otherwise would 

effectively cut the littoral owner off from the water, 
thereby destroying the very characteristic that defines 
property as "littoral"-- its contact with the water.  Hilt, 
supra at 219. 
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trust purposes.  Hilt, supra; Warner, supra.  Likewise, the 

littoral owner’s title follows the rise and fall of the 

waters.19  Id.  Accordingly, the boundary of the littoral 

owner’s title is the most landward of either the “low water 

mark” or the current location of the water itself.20  The 

                     
19 The majority misstates my position as “granting 

littoral landowners all property down to where unsubmerged 
land ends, which [I] locate[] at the water’s edge, 
regardless of the terms of landowners’ deeds.”  Ante at 38-
39.  There is no basis for this statement.  The 
characteristic that defines property as “littoral” is its 
contact with the water.  Hilt, supra at 219.  In other 
words, a property owner whose deed does not extend to the 
water’s edge is not a littoral owner and, therefore, would 
have no more rights in unsubmerged property than any other 
member of the public.  Obviously, a property owner is only 
a littoral owner if the deed gives title to the water’s 
edge, however the “water’s edge” may be described.  For 
example, in the instant case, defendants’ deed states that 
the “meander line of Lake Huron” forms part of the boundary 
of their property.  As we held in Farabaugh v Rhode, 305 
Mich 234, 242; 9 NW2d 562 (1943), “the meander line of Lake 
Michigan is a line of description and not one of boundary 
and that one owning to such meander line owns to the 
water’s edge subject to accretion and reliction unless a 
contrary intention is expressed in the conveyance.”  There 
is no evidence of a contrary intention in this case and, 
therefore, defendants hold title to the water’s edge. 

20 The majority notes that this Court has identified 
“some ambiguity regarding whether the high or low water 
mark serves as the boundary of the public trust.”  Ante at 
22, citing People, ex rel Director of Conservation v 
Broedell, 365 Mich 201, 205-206; 112 NW2d 517 (1961).  
Broedell cited two cases with “language seemingly favorable 
to the high-water-mark theory.”  Id. at 206.  One of those 
cases, Collins v Gerhardt, 237 Mich 38; 211 NW 115 (1926), 
defined the public trust doctrine as it applies to rivers.  
The other case, Venice of America Land Co, supra at 702, 
discussed the location of a certain island at the time of 
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state’s public trust title, then, “begins [where the water 

is], whether the water be deep or shallow . . . .”  Warner, 

supra at 239.21   

In rejecting this understanding, the majority’s 

opinion virtually ignores 162 years of case law, and 

instead simply announces that “Michigan’s courts have 

adopted the ordinary high water mark as the landward 

boundary of the public trust” doctrine.  Ante at 21.  Thus, 

according to the majority, unsubmerged land up to the “high 

water mark” remains subject to the trust.  To support its 

assertion, the majority cites with approval this Court’s 

holding in Peterman v Dep’t of Natural Resources, 446 Mich 

177, 198-199; 521 NW2d 499 (1994).  In doing so, the 

                     
statehood.  If the island was completely submerged at 
statehood and only afterwards arose out of Lake St. Clair, 
then the island belonged to the state.  See, e.g., Warner, 
supra.  The Court noted that, during periods of high water, 
the island at issue was completely submerged.  According to 
the Court, Lake St. Clair experienced one such period of 
high water in 1837-1838.  Therefore, because the island was 
submerged land at the time of statehood and only arose out 
of the water afterwards, title to such property was in the 
state.  Id.  Further, Venice of America Land Co expressly 
adopted Justice Hooker’s concurring opinion from Fishing & 
Shooting Club.  As argued earlier, Justice Hooker found 
that the boundary between a littoral owner’s property and 
property held by the state in trust is the low water mark, 
at least at times of low water. 

21 The majority has interpreted the “water’s edge” 
principle as creating a “universal line along the Great 
Lakes . . . .”  Ante at 41.  However, the water’s edge is 
not a “universal line,” but rather a dynamic boundary that 
moves as the waters of the Great Lakes move. 
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majority fails to acknowledge that Peterman did not address 

the public’s right to use property under the public trust 

doctrine at all,22 but rather addressed the state’s right to 

improve navigation under the navigational servitude.23  We 

began our analysis in Peterman by affirming that the 

“‘title of the [littoral] owner follows the shore line 

under what has been graphically called "a moveable 

freehold.”’”  Id. at 192, quoting Hilt, supra at 219.  

However, we also found that such title is not absolute.  

Rather, the state retains a navigational servitude on 

unsubmerged property landward of the water’s edge that may 

again become submerged during periods of high water.24  In 

order to accommodate both the rights of the littoral owner 

                     
22 Even if Peterman did apply in the public trust 

context-- which it does not-- an examination of its holding 
indicates a definition of the public trust doctrine far 
more in line with “low water mark” cases such as Alger than 
with the “high water mark” cases cited by the majority. 

23 The majority argues that this decision “relied not 
simply on a ‘navigational servitude’ unique to that case 
but rooted that ‘navigational servitude’ in the public 
trust doctrine.”  Ante at 21 n 15.  However, Peterman 
specifically states that “plaintiffs' [littoral] rights are 
subject to the navigational servitude retained by the State 
of Michigan.”  Peterman, supra at 193-194.  Peterman does 
not state that littoral rights are subordinate to the right 
to fish and hunt or the right to walk.  Rather, the Court 
limited its holding to the state’s right to improve 
navigation.   

24 The federal government also retains a navigational 
servitude on the Great Lakes and the lands beneath them. 
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and the potential use of unsubmerged land for navigation, 

we determined that the littoral owner’s title is “a limited 

title . . . that is subject to the power of the state to 

improve navigation.”  Peterman, supra at 195 (emphasis 

added).  That is, the state has the right to regulate this 

unsubmerged land to ensure that the littoral owner does not 

interfere with the public’s future right to use the land 

for navigational purposes when it again becomes covered by 

the waters of the Great Lakes.  Also, the state has the 

right to take this unsubmerged land or otherwise take 

action inconsistent with the owner’s littoral rights 

without giving due compensation to the littoral owner when 

it is necessary to make navigational improvements or when 

the taking possesses an “essential nexus” to navigation.  

Id. at 201.  However, just as in Alger, the public may only 

use the land in question for navigational purposes25 when 

the land is covered by the waters of the Great Lakes.   

                     
25 We have recognized fishing as an incident of the 

navigational servitude in inland rivers and lakes.  
Collins, supra at 48-49.  In Collins, we noted that the 
right to fish was limited to the stream itself and that “in 
exercising this right people cannot go upon the uplands of 
riparian owners in order to gain access to the water.  If 
they do that they are guilty of trespass.”  Id. at 49.  See 
also Bott, supra at 64-65, in which the servitude was 
further limited. 
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Because the majority misapprehends the nature of this 

limited title, it has misconstrued the importance of the 

“ordinary high water mark” as it is described in Peterman.  

While recognizing the state’s right to improve navigation, 

we also sought to limit the property that could be 

adversely affected by such improvements.  To determine the 

scope of this limitation, we examined former MCL 281.952, 

which was part of the Inland Lakes and Streams Act, as well 

as cases defining the scope of the public trust doctrine on 

rivers, including Grand Rapids Booming Co v Jarvis, 30 Mich 

308, 318-321 (1874) (holding that the public right of 

navigation was confined to the stream itself and that its 

boundary was the line of ordinary high water), and Hall v 

Alford, 114 Mich 165, 167-168; 72 NW 137 (1897) (noting 

that land alongside a river above the high water line could 

not be taken without just compensation and due process).  

On the basis of our review of these authorities, we 

determined that “‘the limit of the public’s right is the 

ordinary high water mark of the river.[26] This means that 

                     
26 We adopted the definition of “ordinary high water 

mark” from the Inland Lakes and Streams Act, former MCL 
281.952(h).  Peterman, supra at 198 n 29.  That statute 
defined the mark as, 
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the ownership of fast land[27] is unqualified and not 

burdened with [the state’s right to improve navigation].’”  

Peterman, supra at 198 (citation omitted).  Applying this 

rule of rivers to the Great Lakes, we held that destruction 

of the littoral owner’s property above the “ordinary high 

water mark” was “an unconstitutional taking of property 

without due process and just compensation.”28  Id. at 200.   

                     
the line between upland and bottomland which 
persists through successive changes in water 
levels, below which the presence and action of 
the water is so common or recurrent that the 
character of the land is marked distinctly from 
the upland and is apparent in the soil itself, 
the configuration of the surface of the soil, and 
the vegetation. 

27 “Fast land” is “property that is ‘above the high-
water mark of’ the stream, river, or other body of water 
that abuts the property.”  Peterman, supra at 181 n 4, 
quoting 26 Am Jur 2d, Eminent Domain, § 192, p 873. 

 
28 The plaintiffs’ recovery in Peterman was not limited 

to compensation for the damage done to the fast lands.  We 
also concluded:   

 
While generally the navigational trust 

permits the state to improve waterways without 
compensating for nonfast lands, the trust does 
not grant blanket authority to destroy private 
property-- the loss of the property must be 
necessary or possess an essential nexus to the 
navigational improvement in question.  In the 
instant case, no essential nexus existed between 
the construction of the boat launch and the utter 
destruction of plaintiffs’ beach.  The taking of 
the property served no public interest because 
the ramp could have been built without destroying 
plaintiffs’ property.  Thus, we affirm the trial 
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Thus, contrary to the claims of the majority, Peterman 

did not alter the rule of Warner and Hilt that the public’s 

right to use property under the public trust doctrine is 

limited to submerged lands.  Rather, the “ordinary high 

water mark” is simply the outside edge of property that may 

either be regulated to preserve future navigational 

interests at times of high water or taken without 

compensation for navigational improvements.  Id. at 202.  

The majority fails to recognize that this Court’s holding 

applied only to the “public’s rights” under the 

navigational servitude.  As a result, the majority 

unwarrantedly expands the scope of our holding in Peterman 

to create new rights under the public trust doctrine, 

rights that were never contemplated in that case. 

II. MISDEFINITION OF LANDS WITHIN THE PUBLIC TRUST DOCTRINE. 
 

Even if the majority were correct in its understanding 

of the “ordinary high water mark,” which for the reasons 

set forth I do not believe it to be, its definition of 

lands encompassed by the public trust doctrine is 

inconsistent with both the common-law scope of the public 

trust doctrine and the realities of the Great Lakes.  The 

                     
court's award of damages for the loss of 
plaintiffs’ property [i.e., the property below 
the “ordinary high water mark”].  [Id. at 201-
202.] 
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majority does not apply Michigan law, but instead, without 

analysis or explanation, summarily adopts Wisconsin’s 

definition of the “ordinary high water mark,” which it 

derives from a case involving a Wisconsin river.  Further, 

while the majority admits that the “ordinary high water 

mark” is a term used to define the scope of the public 

trust doctrine in tidal waters, it fails to account for the 

fact that the Great Lakes have no true scientific low and 

high water marks as exist on the seashore.  Even given the 

majority’s attempt to graft this tidal-based term upon the 

nontidal Great Lakes, its definition bears little 

resemblance to the common-law standard.  In creating a new 

definition of “ordinary high water mark” based on the 

portions of the common law of Wisconsin it finds amenable, 

the majority fails to provide either lakefront property 

owners or the public with the slightest guidance in 

understanding the lands in which the new rights granted to 

the public may be exercised.   

The majority defines the “ordinary high water mark” as 

“‘the point on the bank or shore up to which the presence 

and action of the water is so continuous as to leave a 

distinct mark either by erosion, destruction of terrestrial 
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vegetation, or other easily recognized characteristic.’”29  

Ante at 27, quoting Diana Shooting Club v Husting, 156 Wis 

261, 272; 145 NW 816 (1914).  This definition is derived 

from a State of Wisconsin case involving that state’s 

public trust doctrine as it applies to an inland river.  

Why this court now finds it necessary to abandon Michigan 

common law and replace it with Wisconsin’s common law, or 

at least those portions the majority finds persuasive, is 

not explained.  As the United States Supreme Court noted in 

Shively, supra at 26, the determination of what lands fall 

within the scope of the public trust doctrine is different 

in each state.  After reviewing the laws of several states, 

that Court remarked 

that each State has dealt with the lands under 
the tide waters within its borders according to 
its own views of justice and policy, reserving 
its own control over such lands, or granting 

                     
29 The majority concludes that the boundary of the 

public trust doctrine is the “ordinary high water mark” 
because the “lake has not permanently receded from that 
point and may yet again assert its influence up to that 
point.”  Ante at 27.  Does the majority mean that the 
public has access to a littoral owner’s property that, 
although currently dry, has been wet at some point in the 
past and may again be wet some day in the future?  If so, 
what is the relevant time frame to determine if the water 
has permanently receded or not?  Is it a day?  Or a month?  
Or a year?  Or a decade?  Or since statehood?  Or since the 
retreat of the glaciers 14,000 years ago?  The majority 
does not say.  Further, how is a member of the public or a 
property owner to ascertain whether lands in question “may 
yet again” become submerged?  Again, the majority does not 
say. 
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rights therein to individuals or corporations, 
whether owners of the adjoining upland or not, as 
it considered for the best interests of the 
public.  Great caution, therefore, is necessary 
in applying precedents in one State to cases 
arising in another.  [Id. (emphasis added).] 

The majority has failed to pay heed to the United 

States Supreme Court’s advice in this matter.  The majority 

has also failed to examine the Wisconsin public trust 

doctrine in order to determine whether the policy reasons 

underlying the majority’s adoption of the Wisconsin 

understanding of the “ordinary high water mark” is even 

compatible with Michigan’s “views of justice and policy 

. . . .”  Id.  Rather than conduct such a review, the 

majority concludes that this definition is apt because it 

“has served another Great Lakes state for some hundred 

years and is in accord with the term’s limited development 

in our own state.”  Ante at 29-30.30 

However, even a cursory review of the Wisconsin cases 

cited by the majority suggests a rule more in line with the 

decision of our Court of Appeals-- a decision unanimously 

rejected by this Court-- than the rule favored by the 

majority.  In Diana Shooting Club, a hunter had floated his 

                     
30 While the Diana Shooting Club definition has been 

used by Wisconsin for nearly one hundred years, the initial 
express definition of the water’s edge principle in Warner 
predates the Diana Shooting Club rule by sixteen years. 
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boat into an area overgrown by vegetation for the purpose 

of shooting wild ducks.  The riparian owner claimed that, 

pursuant to its ownership of the soil beneath the river, 

the members of its organization had the exclusive right to 

hunt in those waters.  The Wisconsin Supreme Court 

recognized the riparian owner’s title in the soil beneath 

the river, but also found that the waters themselves 

“should be free to all for commerce, for travel, for 

recreation, and also for hunting and fishing, which are now 

mainly certain forms of recreation.”  Diana Shooting Club, 

supra at 271.  It ultimately held that: 

Hunting on navigable waters is lawful when 
it is confined strictly to such waters while they 
are in a navigable stage, and between the 
boundaries of ordinary high water marks.  When so 
confined it is immaterial what the character of 
the stream or water is.  It may be deep or 
shallow, clear or covered with aquatic 
vegetation.  By ordinary highwater mark is meant 
the point on the bank or shore up to which the 
presence and action of the water is so continuous 
as to leave a distinct mark either by erosion, 
destruction of terrestrial vegetation, or other 
easily recognized characteristic.  [Id. at 272 
(emphasis added).] 

Thus, unlike the majority, Diana Shooting Club restricted 

public trust activity to the waters themselves.  Indeed, 

the Wisconsin Supreme Court confirmed this interpretation 

in Doemel v Jantz, 180 Wis 225, 236; 193 NW 393 (1923), 

noting that: 
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What was said in the Diana Shooting Club 
Case on the subject of the rights of a hunter to 
pursue his game up to the ordinary high-water 
mark, merely affirmed the public right to pursue 
the sport of hunting to the ordinary high-water 
mark of a navigable river while the waters of the 
river actually extended to such mark.[31] 

The Wisconsin Supreme Court later suggested that the 

Diana Shooting Club’s definition of the ordinary high water 

mark also applied to the Great Lakes.  State v Trudeau, 139 

Wis 2d 91; 408 NW2d 337 (1987).32  In Trudeau, a littoral 

owner along Lake Superior sought to build condominiums 

within an area below the “ordinary high water mark” of Lake 

Superior.  The littoral owner argued that the area in 

question was not navigable and, therefore, he was entitled 

to use the lake bed.  The Wisconsin Supreme Court 

disagreed, reasoning that the state’s interest extended to 
                     

31 Doemel addressed the public trust doctrine as it 
applied to inland lakes.  Interestingly, while the majority 
claims that a case applying the public trust to rivers is 
perfectly legitimate to apply in the littoral context, it 
concludes that Doemel is inapplicable, presumably because 
it applies to an inland lake.   

32 The majority observes that its new definition was 
also invoked in a footnote by the Wisconsin Supreme Court 
in R W Docks & Slips v State, 244 Wis 2d 497, 510 n 2; 628 
NW2d 781 (2001) (citing Trudeau, supra, for the 
definition).  Ante at 28.  However, the R W Docks case 
involved a claimed regulatory taking, based on Wisconsin’s 
refusal to issue a dredging permit.  The location of the 
ordinary high water mark was not at issue and the case did 
not involve a question of public access to land within the 
public trust.  Thus, the majority apparently is basing its 
new rule on mere dictum from the decision of another 
state's Supreme Court.   
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the “ordinary high water mark” of Lake Superior.  Id. at 

103.  In discussing the “ordinary high water mark,” the 

court cited with approval the definition from Diana 

Shooting Club.  However, the court’s ultimate disposition 

in that case was to remand “for findings concerning those 

portions of the site higher than 602 feet [above sea level, 

according to the International Great Lakes Datum], the 

[ordinary high water mark] of Lake Superior.”  Id. at 110.  

Thus, Trudeau held that the “ordinary high water mark” is 

defined by the International Great Lakes Datum (“IGLD”) 

level-- the very standard that has been unanimously 

rejected by the justices of this Court.33   

To summarize, none of the few Wisconsin cases cited by 

the majority addresses the issue of whether the public has 

                     
33 The majority, apparently recognizing the vagueness 

of its definition of the "ordinary high water mark," 
observes, “the precise location of the ordinary high water 
mark at any given site on the shores of our Great Lakes 
remains a question of fact.”  Ante at 30.  While the 
majority again cites Trudeau as an example of how such a 
“question of fact” can be answered, ante at 28 n 20, it 
neglects to note that Trudeau adopted the International 
Great Lakes Datum (IGLD) definition of ordinary high water 
mark.  Trudeau, supra at 110.  However, the majority has 
held that the Great Lakes Submerged Lands Act (GLSLA), 
which also uses that datum, is not dispositive in defining 
the landward boundary of the public trust.  Ante at 14-19.  
Does the majority mean to suggest that, despite this 
Court's holding that the GLSLA is not dispositive, the ILGD 
is still relevant in determining the location of the 
ordinary high water mark for public trust purposes in this 
state?  The majority does not say.   
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a right to use currently unsubmerged land below the 

“ordinary high water mark” for public trust purposes.  

Indeed, the Wisconsin public trust doctrine specifically 

limits the public’s use of submerged lands to when those 

lands are covered by the waters themselves.  In addition, 

to the extent that the majority believes that Trudeau makes 

the Diana Shooting Club definition applicable to the Great 

Lakes, the majority fails to note that Trudeau adopted the 

IGLD definition of the “ordinary high water mark” on the 

Great Lakes.  Trudeau, supra at 110.  In determining the 

location of the “ordinary high water mark,” Trudeau 

specifically relied on the following evidence: 

The DNR's area water management specialist, 
Richard Knitter, testified that he determined the 
lake's OHWM [ordinary high water mark] 
approximately one-half mile from the site at a 
protected location with a clear erosion line that 
was free from excessive wave action.  Knitter 
then determined that this site's elevation was 
602 feet I.G.L.D.  He transferred the elevation 
of the OHWM site to a number of points at the 
project site and concluded that approximately 
half of the site was below Lake Superior's OHWM.  
The developers' surveyor did not determine the 
OHWM of the site or Lake Superior.  [Id. at 106-
107.] 

The court concluded that “[a]ny part of the site at or 

below 602 feet I.G.L.D. is within the OHWM of Lake Superior 

and is therefore protected lake-bed upon which building is 

prohibited.”  Id. at 109.  The presence of this single, 
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clear definition stands in stark contrast to the vague and 

ever-changing, "fact-specific," “ordinary high water mark” 

newly promulgated by the majority.  In contrast to the 

Wisconsin Supreme Court, this Court expends its energies 

explaining why our Great Lakes Submerged Lands Act (GLSLA), 

MCL 324.32501 et seq., which relies upon the IGLD, is not 

dispositive in defining the landward boundary of the public 

trust.  Ante at 14-19.   

 In stating that “we are persuaded to adopt [the Diana 

Shooting Club definition of “ordinary high water mark”] to 

clarify a term long used but little defined in our 

jurisprudence,” ante at 28, the majority adopts the law of 

another state, without much explanation as to why that law 

has been chosen from among the laws of the fifty states or, 

even more significantly, why the law of any other state is 

seen as necessary to replace the long-settled law of 

Michigan.  Further, the majority adopts only a part of the 

law of that other state, again without much explanation as 

to why it has chosen to adopt only parts of that other 

state’s law.  Finally, to compound this inexplicable 

process, the majority fails to accord significant 

consideration to the manner in which the courts of the 

other state have interpreted its own law, misconstruing in 
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the process even the few decisions to which it gives 

consideration.  

Even absent the differences between Wisconsin and 

Michigan law, the Diana Shooting Club standard was derived 

from the very different context of riparian property.34  

Undeterred, the majority simply utilizes this standard 

without explanation of how it should be modified for 

application on the Great Lakes.  The result is a definition 

that is doubly vague, because the majority not only fails 

to explain what kind of “distinct mark” is considered to be 

so “easily recognizable” that it can be allowed to 

determine the limits of the public trust, but it also fails 

to provide any time frame for determining how “continuous” 

the “presence and action of the water” must be in order to 

leave such a mark.  The majority fails to define either of 

these terms in a manner that will enable the public or 

                     
34 The majority observes that the Diana Shooting Club 

definition is not “far removed from meanings previously 
recognized in Michigan.”  Ante at 29.  In support, the 
majority cites MCL 324.30101(i), a part of the current 
version of the former Inland Lakes and Streams Act.  
However, the majority fails to acknowledge that this 
statute expressly states that it does not apply to the 
Great Lakes.  MCL 324.30101(f).  I also assume that the 
majority in characterizing its definition as "not far 
removed" from another definition-- that which, in fact, has 
been the law of Michigan-- is acknowledging, albeit 
euphemistically, that it is adopting a new rule.  The 
majority alternates between the adoption of new rules and 
disclaiming that it has adopted such new rules.  



 

 39

property owners to determine which lands are within the 

public trust.  What kind of “distinct mark” is sufficiently 

“recognizable” to bring unsubmerged land within the scope 

of the public trust?  Since it cannot be that point at 

which wet sands give way to dry sands-- the majority having 

rejected the position of this dissent-- is this “distinct 

mark” a function of where the waves have deposited 

seashells?  Is it a function of where debris has been 

washed ashore?  Is it a function of where some line of 

vegetation can be identified?  Or is it a function of where 

sand castles are no longer standing?  The majority does not 

say.  Moreover, even if the public or the property owner 

could discern the relevant “distinct mark,” how would such 

persons determine how “continuous” the “presence and action 

of the water” has been-- or indeed must be-- in leaving 

such a mark.  It cannot be limited to the “current ebb and 

flow of the waves,” as that too is the position of this 

dissent which the majority rejects.  How continuous then is 

“continuous?”  Is it a month, a season, a year, a century, 

or an epoch?  Again, the majority does not say. 

Moreover, the majority would apparently expand public 

access to private littoral lands even beyond its new 

definition of the “ordinary high water mark.”  The majority 

states, “‘where the bank or shore at any particular place 
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is of such a character that it is impossible or difficult 

to ascertain where the point of ordinary high-water mark 

is, recourse may be had to other places on the bank or 

shore of the same stream or lake to determine whether a 

given stage of water is above or below ordinary high-water 

mark.’”  Ante at 27-28, quoting Diana Shooting Club, supra 

at 272 (emphasis added).  Does the majority intend by this 

to say that the public may now cross onto private littoral 

property in order to determine where the new "ordinary high 

water mark" lies?  If so, the public would seem to have 

access to such property even beyond the "ordinary high 

water mark."  The only apparent limitation on the public’s 

right of access is that the "ordinary high water mark" must 

be “difficult” to ascertain.  Given that under the 

majority's new definition the "ordinary high water mark" 

will never be anything other than difficult to ascertain-- 

and, as the majority admits, will generally constitute a 

"question of fact” ante at 30-- there appears to be 

considerable potential for access by the public upon 

private littoral lands even beyond the "ordinary high water 

mark."  Still, the majority is indisposed to answer any of 

the questions that are most dispositive in determining 

where private and public rights begin and end.  In eventual 

course, these questions, so indispensable to the 
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determination of individual property rights, will have to 

be addressed by the Department of Natural Resources (DNR) 

with virtually no guidance from this Court. 

In leaving such questions to the DNR, the majority 

adopts the premises of administrative law in the very 

different realm of property law, by defining critical 

questions of property rights not in well-understood terms 

that conduce toward specific boundaries, but in language 

drawn from the modern administrative process in which vague 

and empty terms are given meaning by regulatory agencies, 

such as the DNR, with subsequent deferential review by the 

courts.  This is a prescription for uncertainty, and 

uncertainty is a prescription for litigation, and the 

majority with its eyes wide open has chosen to give 

Michigan both.  

Further, the majority’s inclusion of unsubmerged lands 

within the public trust because “the lake has not 

permanently receded from that point and may yet again exert 

its influence up to that point,” ante at 27, conflicts with 

the traditional common-law definition of the public trust 

doctrine.  At common law, the high water mark was defined 

as “‘the line of the medium high tide between the springs 
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and the neaps.[35]  All land below that line is more often 

than not covered at high water, and so may justly be said, 

in the language of Lord Hale, to be covered by the ordinary 

flux of the sea.’”  Borax Consolidated, supra at 25, 

quoting Attorney-General v Chambers, 4 De G M & G 206, 217; 

43 Eng Rep 486 (1854).36  High tides move with the moon as 

it revolves around the Earth.  At most ocean shores 

                     
35 The “spring tide” is defined as “the large rise and 

fall of the tide at or soon after the new or full moon.”  
The “neap” tide is defined as “those tides, midway between 
spring tides, that attain the least height.”  Random House 
Webster’s College Dictionary (1997).   

 
36 The majority asserts that I offer this as an 

“authoritative definition for ordinary high water mark” and 
that somehow there is a tension between this definition and 
my criticism of the majority’s creation of new law in this 
case.  Ante at 41 n 33.  That the majority does not 
recognize the English common-law definition of the ordinary 
high water mark is not surprising given that its novel 
definitions of the term bear no resemblance.  According to 
the majority: 

 
[The] ebb and flow, thus reaching one point 

on the shore at low tide and reaching a more 
landward point at high tide.  The latter 
constitutes the high water mark on a tidal shore.  
The land between this mark and the low water mark 
is submerged on a regular basis, and so remains 
subject to the public trust doctrine as 
“submerged land.”  [Ante at 20-21 (emphasis 
added).] 

Thus, it appears that the majority takes the position 
that the public trust extends to the highest high tide.  
However, as noted in Borax Consolidated, the ordinary high 
water mark is not the highest high tide, but rather the 
medium high tide between the spring and neaps, which is 
rarely exposed to the open air for more than twenty-four 
hours. 
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throughout the world, two high tides and two low tides 

occur every lunar day.37  A typical seaport will alternate 

between high and low tides about every six hours.  Thus, 

while the ocean bed may be temporarily exposed to the open 

air during low tide, such land will again be submerged 

during the next high tide.  Because the land is continually 

being affected by the action of the water, it falls within 

the scope of the English common-law doctrine, even when 

exposed to open air.   

In contrast, tidal forces acting on the Great Lakes 

are of such a “trifling effect,” Warner, supra at 239, that 

they cannot even be measured without precise instruments.38  

Thus, there is no “high” or “low” water marks, as they are 

scientifically understood.  Instead, lake levels are 

affected seasonally by the natural operation of the 

hydrologic cycle, which includes precipitation, 

                     
37 A lunar day is the time it takes for the moon to 

return to a point above the Earth: approximately twenty-
four hours and fifty minutes.  See definition of "day, 
lunar" at <http://www.ngs.noaa.gov/CORS-
Proxy/cocoon/glossary/xml/D.xml> (accessed June 24, 2005).  

38 According to the National Oceanic and Atmospheric 
Administration, spring tide in the Great Lakes is less than 
2 inches (5 cm) in height.  See <http://co-
ops.nos.noaa.gov/faq2.html> (accessed June 24, 2005). 
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evaporation, condensation, and transpiration.39  During the 

winter, the air above the lakes is cold and dry, compared 

to the relatively warm temperature of the lake.  As a 

result, the amount of water that evaporates into the air 

exceeds the water vapor that condenses back into the lakes.  

Any precipitation that falls on the lands surrounding the 

lakes is in the solid form of snow, and, thus, is not 

returned to the lake via runoff.  As a result, more water 

leaves the lake than enters it in this season, resulting in 

a decline in lake levels.40  As snow begins to melt in the 

early spring, runoff into the lakes increases.  Further, as 

temperatures increase, the warm, moist air above the 

relatively cold lakes limits evaporation to an amount less 

than the rate of condensation.  As a result, average water 

                     
39 See, generally, United States Army Corps of 

Engineers and the Great Lakes Commission, Living with the 
Lakes (1999), pp 13-18.  This publication may be accessed 
at <http://www.glc.org/living/> (accessed June 24, 2005).  

40 According to the United States Army Corps of 
Engineers, the lowest average lake level from 1918 to 2003 
occurred as follows:  Lake Superior (March, 601.21 feet 
above sea level); Lakes Michigan and Huron (February, 
578.48 feet above sea level); Lake St. Clair (February, 
573.43 feet above sea level); and Lake Erie (February, 
570.8 feet above sea level).  See 
<http://www.lre.usace.army.mil/greatlakes/hh/greatlakeswate
rlevels/historicdata/longtermaveragemin-maxwaterlevels/> 
(accessed June 24, 2005). 
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levels rise throughout the spring and eventually peak 

during midsummer.41   

These natural phenomena suggest the unworkability of 

placing the public trust boundary at the “ordinary high 

water mark” as it is defined by the majority.  If the 

“ordinary high water mark” is defined as a static boundary, 

then the public trust doctrine would include unsubmerged 

lands that are only covered by the water on an infrequent 

basis.  Under the English common-law definition, such lands 

should be treated in a manner similar to lands covered by 

the spring tides, i.e., they are not subject to the public 

trust doctrine.  If the “ordinary high water mark” is 

defined as a floating boundary, then it becomes nearly 

impossible for either a beach user or a littoral property 

owner to determine where the boundary is located.  To 

account for the hydrologic cycle, the “ordinary high water 

mark” would need to be redefined on a monthly or seasonal 

basis.  Further, the boundary would have to be readjusted 

on a year-by-year basis to account for long-term changes to 

                     
41 According to the United States Army Corps of 

Engineers, the highest average lake level from 1918 to 2003 
occurred as follows:  Lake Superior (September, 602.23 feet 
above sea level); Lakes Michigan and Huron (July, 579.43 
feet above sea level); Lake St. Clair (July, 574.77 feet 
above sea level); Lake Erie (June, 571.95 feet above sea 
level). Id.   
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lake levels caused by weather fluctuations.  Since 1918, 

the Great Lakes have experienced three periods of extremely 

low water levels, in the late 1920s, mid-1930s, and mid-

1960s.  Periods of extreme high water were experienced in 

the early 1950s, early 1970s, mid-1980s, and mid-1990s.  

The “point on the bank or shore up to which the presence 

and action of the water is so continuous as to leave a 

distinct mark either by erosion, destruction of terrestrial 

vegetation, or other easily recognized characteristic” in 

1926 would have been in a completely different location 

than the point reached in 1986.  Likewise, that point in 

February of each year would be a completely different 

location than the same point in July of each year.  Thus, 

any definition of where “the presence and action of the 

water is so continuous as to leave a distinct mark either 

by erosion, destruction of terrestrial vegetation, or other 

easily recognized characteristic” must vary depending on 

what method is used to calculate that level.42   

                     
42 For example, on Lake Huron, the average yearly level 

of the lake in 2003 was 577.07 feet above sea level.  The 
average yearly level of the lake from 1918 to 2003 was 
578.94 feet above sea level.  The monthly average for June 
2003 was 577.43 feet above sea level.  The monthly average 
for the month of June, from 1918 to 2003, was 579.33 feet 
above sea level. 
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 The majority’s “ordinary high water mark” also fails 

to account for changes to the location of the waterline 

caused by events unrelated to lake levels.  First, wind and 

barometric forces can raise water at one end of the lake, 

causing a dip in water level at the opposite end.  If the 

forces raising the water on one end suddenly cease, the 

entire lake may move in a see-saw fashion, alternatively 

rising and falling on each end in a “pendulum-like” 

movement.  This phenomenon, called “seiche,” can last from 

minutes to hours to days.  Second, ice or foreign bodies 

such as plants may block the normal flow of rivers and 

channels connected to the Great Lakes, thereby causing an 

increase or decrease in the water level of connected lakes.  

Finally, most of the Great Lakes basin is rising, as the 

Earth’s crust slowly rebounds from the removed weight of 

the glaciers that covered the area around 14,000 years ago.  

Because the glaciers were thickest in the northern part of 

the basin around Lake Superior, this region is rebounding 

at a faster rate, nearly twenty-one inches a century, than 

the rest of the basin.  As a result, the Great Lakes are 

“tipping” in a way that causes water increasingly to pool 

in the southern portions of the Great Lakes basin.  The 

shoreline is receding in the northern basin and advancing 

in the southern basin.  Thus, while the “ordinary high 
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water mark” makes sense in tidal waters, it does not make 

sense in the nontidal Great Lakes because of the irregular 

nature of lake level fluctuations. 

Further, the majority’s new definition fails to 

account for those times when the waters of the Great Lakes 

go beyond the “ordinary high water mark,” assuming that 

such an event could even occur under the majority's new 

definition.  The majority justifies its new rule, on the 

basis of this Court's statement in Peterman, supra at 198, 

that “‘the limit of the public's right is the ordinary high 

water mark . . . .’” (Citation omitted.)  Ante at 40.  

However, the majority also states that the public trust 

doctrine serves to protect “the waters of the Great Lakes 

and their submerged lands . . . .”  Ante at 31.  Thus, when 

the water’s edge is beyond the “ordinary high water mark,” 

there is a conflict between the majority’s stated limit of 

the public right to the “ordinary high water mark” and its 

inclusion of submerged lands within the public trust.  Is a 

property owner or a member of the public to understand that 

use of submerged lands between the “ordinary high water 

mark” and the water’s edge is forbidden?  Does this mean 

that a member of the swimming or walking public is trapped 

within the Great Lakes until the water recedes to the 

“ordinary high water mark?”  How does a member of the 
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public or a property owner determine where the “ordinary 

high water mark” is in such a circumstance?  Does limiting 

public access to a submerged "ordinary high water mark" 

conflict with our holding in Warner, supra at 239, that the 

public trust begins where the water is, “whether the water 

be deep or shallow”?  Or is the majority’s reliance on 

Peterman somehow silently qualified to apply only when 

water levels on the Great Lakes lie below the “ordinary 

high water mark”?  The majority again does not say.   

By contrast, limiting the public’s right of access to 

the “water’s edge,” i.e., the point at which wet sands give 

way to dry sands, addresses all of the various forces at 

work on the lakes and is consistent with the common-law 

definition of the high water mark.  First, the “water’s 

edge” principle reflects the dynamic natural forces at work 

on the Great Lakes.  As the waters of the Great Lakes move, 

so too does the area where wet sands give way to dry sands.  

The littoral property owner’s title, and with it his or her 

littoral rights, including the right of exclusive 

possession, follows the movement of the water.43  As we 

                     
43 However, as noted in Peterman, supra at 193-198, the 

littoral owner’s rights are subject to regulation by the 
state.  See e.g., MCL 324.32503 (prohibiting filling or 
altering land below the statutorily defined high water mark 
without a permit), MCL 324.32512 (prohibiting certain acts 
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explained in Warner, the littoral property owner’s rights 

end where the water is “whether the water be deep or 

shallow, and although it be grown up to aquatic plants, and 

although it be unfit for navigation.”  Warner, supra at 

239.  At that point, the state’s public trust title begins.  

Id.  As correctly observed by the DNR, the area “where the 

water is” includes the wet sands where the waters of the 

Great Lakes have marked their current and continuous 

presence.  Because by definition such sands are infused 

with water, the wet sands fall within the definition of 

“submerged lands.”  As a result, the “water’s edge” is the 

point at which wet sands give way to dry sands.  The 

water’s edge marks the boundary between submerged and 

unsubmerged lands.44  This position is consistent with the 

position of the defendant littoral owners in the instant 

case.  Contrary to plaintiff’s expressions of concern that 

                     
of waterway maintenance without a permit), and MCL 
324.32512a (prohibiting mowing or removing vegetation 
except as permitted by the DNR). 

44 The majority claims that I would “grant an exclusive 
right of possession to littoral landowners . . . down to 
where unsubmerged land ends, which [I] locate[] at the 
water’s edge . . . .”  Ante at 38.  A significantly more 
precise statement of my position is that the littoral 
landowner has the right of exclusive possession to 
unsubmerged land, while the public has the right to use 
submerged land under the public trust doctrine.  The 
water’s edge, i.e., where the wet sands give way to dry 
sands, where submerged land meets unsubmerged land, marks 
the limit of each of these rights. 
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she would be forced to walk in the water, as a member of 

the public she has always had the right to walk along the 

wet sands abutting the Great Lakes. Because the wet sands 

are submerged lands, a littoral owner has never had the 

right to prevent a member of the public from using such 

lands.   

While I agree with the DNR’s inclusion of the wet 

sands as submerged lands, the DNR reaches the same 

erroneous conclusion as the Court of Appeals, namely that 

the littoral owner holds title only to the “ordinary high 

water mark.”45  This interpretation apparently is based on 

the following passage from Hilt, supra at 226: 

The riparian owner has the exclusive use of 
the bank and shore, and may erect bathing houses 
and structures thereon for his business or 
pleasure (45 C.J. p 505; 22 L.R.A. [N.S.] 345; 
Town of Orange v. Resnick, [94 Conn 573, 578; 109 
A 864 (1920)]); although it also has been held 
that he cannot extend structures into the space 
between low and high-water mark, without consent 
of the State (Thiesen v. Railway Co, 75 Fla. 28 
[78 South. 491; L.R.A. 1918E, 718]).  And it has 
been held that the public has no right of passage 
over dry land between low and high-water mark but 
the exclusive use is in the riparian owner, 
although the title is in the State.  Doemel v 
Jantz, [supra]. 

                     
45 The DNR’s position is consistent with the Attorney 

General’s opinion in 1978 noting that title to property 
between the high water mark and the water’s edge remains in 
the state, but the right of exclusive use remains in the 
littoral owner.  OAG, 1977-1978, No 5,327, p 518 (July 6, 
1978).   
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However, this statement from Hilt does not represent a 

conclusion of this Court.  Rather, it is cited as part of 

this Court's response to the notion that Kavanaugh “gave 

the State substantially absolute title . . . to the upland 

or to use them for any public purposes.”  Id. at 224.  In 

rejecting this theory as a justification for maintaining 

Kavanaugh, we noted that the “title” conferred to the state 

in Kavanaugh was confined “to the same trust which applies 

to the bed of the lake, i.e., that the State has title in 

its sovereign capacity and only for the preservation of the 

public rights of navigation, fishing, and hunting.”  Id.  

Thus, “the right of the State to use the bed of the lake, 

except for the trust purposes, is subordinate to that of 

the riparian owner . . . .”  Id. at 226, citing Town of 

Orange, supra at 578.  To support this point, Hilt noted 

that “it has been held that the public has no right of 

passage over dry land between low and high-water mark but 

the exclusive use is in the riparian owner, although the 

title is in the State.”  Hilt, supra at 226, citing Doemel.   

This demonstrates that Hilt was not adopting the rule 

from Doemel, but rather was using that case to demonstrate 

that Kavanaugh did not give unlimited title to the state 

and, therefore, that the title granted to the state by 

Kavanaugh was not a valid basis for maintaining the meander 
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line as a boundary.  Thus, the only basis for holding that 

the state holds title to unsubmerged land up to the so-

called high water mark is to misunderstand the importance 

of Hilt’s reference to Doemel.  It is clear that when Hilt 

said that a littoral owner’s title goes to the water’s 

edge, it meant “water’s edge.”  Likewise, when Warner said 

that the state’s title begins where the water is, it meant 

“where the water is.”  

Second, the “water’s edge” principle is consistent 

with the common-law definition of the high water mark.46  At 

common law, the area of medium high tide would seldom be 

dry for more than twenty-four hours at a time.  Lorman v 

Benson, 8 Mich 18, 29 (1860).  In other words, the land at 

or below medium high tide was generally covered by the 

ocean during the daily tidal cycle.  Therefore, this tidal 

land was considered “waste land” that was “‘not capable of 

ordinary cultivation or occupation.’”  Id. at 28-29 

                     
46 Although I do not agree that the “wet sands area” as 

it applies to the public trust doctrine is equivalent to 
the “ordinary high water mark” as it applies to the 
navigational servitude, at least one commentator has 
observed that the “wet beach” is the area “between ordinary 
high watermark and ordinary low watermark.”  Pratt, The 
legal rights of the public in the foreshores of the Great 
Lakes, 10 Mich Real Prop Rev 237, 237 (1983).  According to 
this commentator, the “high water mark” and the “water’s 
edge” are, for all practical purposes, the same in the 
nontidal Great Lakes.   
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(citation omitted).  Similarly, in the instant case, the 

wet sands are being inundated with water by the current ebb 

and flow of the waves.  However, when lake levels 

fluctuate, any land that is no longer subject to the ebb 

and flow of the waves becomes unsubmerged land, which is 

suitable for “ordinary occupation” and, therefore, as with 

lands affected by the spring tides, is not within the scope 

of the public trust doctrine. 

Finally, the “water’s edge” principle is significantly 

more workable than the majority’s “ordinary high water 

mark.”  A member of the public can, by simple observation, 

without the use of "aerial photographs, government survey 

maps . . . and stereo [three-dimensional] photographs," 

ante at 28 n 20, determine where he or she is allowed to 

use land without seeking the littoral owner’s permission.47  

                     
47 The majority claims that the “water’s edge” 

principle provides no greater “clarity” than its new rule 
and that the “water's edge” standard constitutes a “charade 
of clarity.”  Ante at 41-42.  The reader might wish to 
ponder this assertion.  On the one hand, the traditional 
standard for delineating between public and private lands-- 
the standard that I would retain-- requires merely that a 
person be able to distinguish between wetness and dryness, 
between wet sands and dry sands, between where there is 
water and where there is not.  Even a Supreme Court 
justice, I would submit, should be reasonably able to draw 
such distinctions.  Contrast this to the majority’s test 
that would require a person to locate “the point on the 
bank or shore up to which the presence and action of the 
water is so continuous as to leave a distinct mark either 
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When the waters recede, land that is no longer subject to 

the current ebb and flow of the waves will become 

unsubmerged land and, therefore, will again be under the 

exclusive control of the littoral property owner. 

In conclusion, as we noted in Warner, supra at 239, 

although in dictum, the absence of tides “practically makes 

high and low water mark identical for the purpose of 

determining boundaries [along the Great Lakes].”  The 

“water’s edge” principle recognizes this reality by 

defining the rights of both the littoral property owner and 

the public in terms of the actual location of the water.  

This definition is consistent with the natural forces at 

work on the Great Lakes; it is consistent with the common-

law scope of the public trust doctrine; it is consistent 

with historical practice in Michigan; and it creates a 

public trust area that can readily be identified.  The 

majority has presented no reason why this longstanding rule 

no longer represents a reasonable balance between the 

competing interests at issue in this case.  Yet, the 

                     
by erosion, destruction of terrestrial vegetation, or other 
easily recognized characteristic.”  The majority does not 
even attempt to offer guidance to the public or property 
owners as to the meaning of this standard.  Rather, the 
majority suggests that expert witnesses will be able to 
identify this mark by using “aerial photographs . . ., the 
government survey maps, the site’s present configuration, 
and stereo [three-dimensional] photographs . . . .”  Ante 
at 28 n 20.  



 

 56

majority discards this clear standard, which has operated 

for most of the history of our state to create harmonious 

relations between the public and littoral property owners, 

and replaces it with an unknowable standard of its own 

invention that requires littoral property owners and the 

public to guess where the “ordinary high water mark” is 

located. 

III. MISUNDERSTANDING OF JUS PRIVATUM/JUS PUBLICUM 
 

The majority’s determination to apply what it has 

defined as the “ordinary high water mark,” despite a lack 

of foundation in Michigan law, appears to be rooted in its 

fundamental misunderstanding of the distinction between the 

jus privatum and jus publicum.  The majority notes, 

correctly, that the title to the submerged lands of 

navigable waters is bifurcated; with the jus publicum 

safeguarding the rights to the public and the jus privatum 

safeguarding private property rights, subject always to the 

jus publicum.  Nedtweg v Wallace, 237 Mich 14, 20; 208 NW2d 

51 (1927).  However, rather than limit application of the 

doctrine to submerged lands, the majority instead holds 

that any conveyance of lakefront property consists solely 

of the jus privatum, with the state’s jus publicum title 

including unsubmerged lands up to the “ordinary high water 

mark.”  I disagree, and instead believe that the jus 
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publicum applies only to the submerged lands of the Great 

Lakes. 

The distinction between jus privatum and jus publicum 

was first addressed by this Court in Lorman, supra.  In 

Lorman, a former lessee of property abutting the Detroit 

River claimed that he had a right to use and maintain a 

boom constructed in the water.48  Under the English common 

law, private title to the bed of a navigable river was 

determined by whether the river was subject to the ebb and 

flow of the tides.  Lorman, supra at 26-27.  However, 

regardless of who held the jus privatum, the private 

owner’s rights were limited to those uses that would not 

interfere with “the public easement of navigation[.]”  Id. 

at 27.  In tidal rivers, the jus privatum was subject to 

the public’s “right of navigation over the whole bed of the 

stream at high tide, and over the water, so far as it was 

practicable, at all tides.”  Id. at 27-28.  However, the 

public’s rights too were not without limit.  First, the 

public’s rights did not extend to land “not commonly 

submerged by the average ordinary high tides, which would 

seldom leave any of the shore dry more than twenty-four 

                     
48 A “boom” is defined as “a chain, cable, etc., 

serving to obstruct navigation.”  Random House Webster’s 
College Dictionary (1997). 



 

 58

hours at a time.”  Id. at 29.  Second, the public’s use of 

the jus publicum was limited to “water rights,” i.e., the 

right of navigation and fishing.  Id. at 30.  No matter who 

held title to the river bed, the public’s right to use the 

river was always limited to the water itself.  Because the 

former lessee sought to use the Detroit River for purposes 

other than navigation or fishing, the Court determined that 

the former lessee’s use was not superior to that of the 

riparian owner and, therefore, the riparian owner could 

bring an action for trespass. 

The limitation of the jus publicum to use of the water 

itself was also expressed by this Court in McMorran Milling 

Co v C H Little Co, 201 Mich 301; 167 NW 990 (1918).49  In 

McMorran Milling, a dredger entered into a contract with 

the riparian owner for the right to remove sand from the 

                     
49 The majority cites Justice Campbell’s dissenting 

opinion in Sterling v Jackson, 69 Mich 488, 506-507; 37 NW 
845 (1888), in support of its jus privatum/jus publicum 
analysis.  Ante at 11.  The Sterling majority observed that 
title to the river bed belongs to the riparian owner, but 
that such title is limited by the public’s right of 
navigation.  Sterling, supra at 500.  However, the public’s 
rights in that case were limited to “using the waters of 
the bay for the purpose of a public highway in the 
navigation of [the defendant’s] boat over it . . . .”  Id. 
at 501.  Aside from the right of navigation, all other uses 
of the river bed belonged exclusively to the riparian 
owner.  Id.  In other words, the riparian owner’s jus 
privatum was limited only by the uses expressly allowed 
under the jus publicum, i.e., the right of navigation.  Id. 
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river bed.  The federal government, concerned that such 

dredging would adversely affect navigation, ordered the 

dredger to cease operation.  After the dredger complied 

with this order, the riparian owner brought suit demanding 

the dredger continue to pay for the right to remove sand.  

This Court began its analysis by noting that the riparian 

owner “holds the naked legal title [the jus privatum], and 

with it he takes such proprietary rights as are consistent 

with the public right of navigation [the jus publicum], and 

the control of congress over that right.”  Id. at 314 

(citation omitted).  Thus, the riparian owner’s title is 

“‘held at all times subordinate to such use of the 

submerged lands and of the waters flowing over them as may 

be consistent with or demanded by the public right of 

navigation.’”  Id. at 310 (emphasis added; citation 

omitted).  The Court concluded that the dredger was evicted 

from the river bed by the government, which on the basis of 

its right to protect navigation had superior title over the 

riparian owner.  Therefore, the riparian owner was not 

entitled to further payment after the date of eviction.  

Id. at 318. 

Unlike rivers and inland lakes, the state holds both 

the jus privatum and jus publicum title to the submerged 

lands of the Great Lakes.  Nedtweg, supra.  In Nedtweg, the 
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state sought to lease several thousand acres of relicted 

land abutting Lake St. Clair that were considered submerged 

in law.50  In order to do so, the Legislature passed 

legislation authorizing long-term leases of such land to 

private individuals.  The Department of Conservation 

refused to enter into such leases, arguing that the 

submerged-in-law land was held in trust for the public and 

could not be conveyed.  We noted that the title to 

submerged land is bifurcated between the jus publicum and 

the jus privatum.  Nedtweg, supra at 17.   

The State may not, by grant, surrender such 
public rights any more than it can abdicate the 
police power or other essential power of 
government. But this does not mean that the State 
must, at all times, remain the proprietor of, as 
well as the sovereign over, the soil underlying 
navigable waters.  [Id.] 

In other words, the state may convey the jus privatum 

in submerged Great Lakes land, as long as that conveyance 

does not interfere with the public’s “rights of navigation, 

hunting and fishing.”  Id. at 18.  The Court noted that, 

because the land in question was now dry land, it was no 

longer suited for the purposes protected by the jus 

publicum.  Id. at 22.  In other words, contrary to the 

majority’s understanding, while the “submerged” lands in 

                     
50 Nedtweg was decided during the reign of the 

Kavanaugh cases.  
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question were still part of the public trust, the lease was 

permissible because there was no interference with the uses 

protected by the public trust doctrine.51 

To summarize, under the common law as it has developed 

in Michigan, the jus privatum is held by either the 

adjoining property owner (in the case of rivers or inland 

lakes), or by the state itself (in the case of the Great 

Lakes).  In either case, the jus privatum title is held 

subject to the public’s rights under the jus publicum.  

However, the public’s jus publicum rights are limited to 

use of the waters themselves.  Lorman, supra; McMorran 

Milling, supra.  Further, the jus publicum only protects 

the public’s right to use private property for specific 

purposes, such as navigation, fishing, and hunting.  

Nedtweg, supra.  There are no cases that support the 

majority’s view that the jus publicum extends beyond the 

water’s themselves to include unsubmerged land.  Lorman, 

supra at 29.  On the Great Lakes, the overlap between jus 

privatum and jus publicum would only come into play when 

the Legislature conveyed a portion of the submerged lands 

to a third party.  Because, as argued previously, the 

                     
51 The majority claims that the lands at issue in 

Nedtweg were “set[] apart from the public trust.”  Ante at 
27. 
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littoral owner’s title never extends past the wet sands, 

unsubmerged land between the wet sands and the “ordinary 

high water mark” is simply not, and has never been, part of 

the jus publicum. 

IV. QUESTIONS RAISED BY MAJORITY OPINION 
 

Questions directly raised by the majority's departure 

from the longstanding status quo in our state include the 

following:52  

(1) Are there property tax consequences to the fact 

that the exclusive rights of littoral property owners would 

now extend not to the water’s edge, but only to the 

“ordinary high water mark”? 

                     
52 The majority maintains that this case “raises none 

of the questions that [this dissent] poses,” while, of 
course, choosing to answer none of these questions.  Ante 
at 44.  The majority is mistaken if it believes that it can 
replace settled law in Michigan with a selective part of 
the law of another state-- indeed the least clear part of 
that other state's law-- and create a new legal 
relationship between littoral property owners and the 
public, all the while avoiding giving rise to new legal 
questions and generating litigation.  Each of the questions 
set forth in this section, as well as a great many more 
that neither I nor the majority can anticipate, will be 
introduced into the legal system as a direct result of the 
majority’s opinion.  This opinion will be subject to 
cryptanalysis for many years to come and will produce 
litigation and dispute where up to now there has been none.  
Perhaps equally troubling, when clarity in the law is once 
again established in the area of littoral property rights-- 
many years from now, and only after what is likely to be an 
unnecessary period of fractiousness and contention-- it 
will likely come as a function of administrative 
determinations of private property rights.  
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 (2) Given that the majority has expanded the lands 

subject to the public trust doctrine, will there be a 

corresponding expansion of uses that are considered 

“inherent in the exercise of traditional public trust 

uses”?  That is, given that the public trust now 

encompasses dry land up to at least the “ordinary high 

water mark,” are there new uses of these lands that 

arguably can be connected to traditional public trust uses? 

(3) Given that there are always more members of the 

public who may wish to use a property in a particular 

manner than there are property owners, what permanent 

protections exist to ensure that the Department of Natural 

Resources, as a political institution, will not seize upon 

the vagueness and lack of definition of the majority 

opinion increasingly to broaden the “public trust” at the 

expense of littoral property rights?  

(4) What are the implications of the majority's 

opinion for the rights of other littoral property owners on 

lakes other than the Great Lakes, whose properties also 

afford access to recreational opportunities for the public? 

(5) Given the majority’s conclusion that “the public 

trust doctrine serves to protect resources,” what are the 

implications of the majority’s opinion for the rights of 

non-littoral property owners, whose properties abut or have 
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an impact upon state lands used by the public for 

recreational purposes?  

V. CONCLUSION 
 

I would not alter the longstanding status quo in 

Michigan, and I, therefore, dissent.  The majority has 

altered this status quo by: (1) redefining the lands 

subject to the public trust doctrine on the basis of 

Wisconsin’s definition of the “ordinary high water mark”; 

and (2) holding for the first time that the use of 

unsubmerged lands is permitted by the public trust 

doctrine.  

The majority fails to identify any defects in the 

present rules of this state, rules that have endured since 

statehood, that would justify its departure from the 

“water’s edge” principle in favor of unclear rules of its 

own design.  The present rules have created a reasonable 

and harmonious balance between the rights of the public and 

the rights of littoral property owners.  Under these rules, 

the littoral owner’s title follows the shoreline, i.e., 

where the wet sands give way to the dry sands, wherever 

this may be from time to time.  Because the boundary is 

dependent on the natural condition of the Great Lakes, it 

is easily identifiable, thus, creating a practical and 

workable rule.  The public’s legal right to use private 
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property along the shores of the Great Lakes should remain, 

as it has always been, within this realm.   

The critical flaw in the majority’s decision making is 

that it creates new law, not on the basis of the millions 

of amicable interactions that occur each year between the 

public and lakefront property owners, but instead on the 

basis of the single aberrational dispute in this case.  In 

the place of a stable and well-understood law that has 

worked well for more than a century and a half to define 

the rights of the public and littoral property owners and 

to minimize litigation, the majority, in reaction to the 

present dispute, finds it necessary to introduce a range of 

novel concepts into Michigan property law.  Apart from 

lacking any basis in present Michigan law, these concepts 

are essentially undecipherable.  Thus, in an area of the 

law in which stability and clarity are paramount, the 

majority offers rules that are obscure and that will be 

subject to evolving definition by environmental regulatory 

agencies.  Almost certainly, these new rules, in 

conjunction with the majority’s disinclination to define 

the critical aspects of these rules, will lead to an 

escalation in the number of disputes between members of the 

public and property owners along the Great Lakes.  In the 
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place of harmony, there will be litigation.53  In the place 

of unobstructed beachfront, there will be fences.  Five 

hundred cases from now, and after the expenditure of 

enormous litigation costs and legal resources, Michigan, if 

it is fortunate, will once again reach the state of 

equilibrium that it enjoys today and that it has enjoyed 

for many decades under current law.  

I would affirm the result of the Court of Appeals, 

reverse that portion of the Court of Appeals opinion giving 

                     
53 In the end, it will not be surprising if the day-to-

day rights of the public even to beach-walk-- the 
ostensible triggering concern of this case-- were to be 
diminished by the majority’s decision.  For, in the place 
of a rule in which property rights are clearly defined and 
protected, and in the place of a regime in which most 
littoral property owners have easily accommodated the 
public’s interest in activities such as beach-walking, the 
majority creates a far more uncertain rule, one in which 
property rights have become more ambiguous and uncertain, 
and more subject to political regulation and definition.  
Just as some members of the public are likely to become 
more assertive in their claim of a “right” to use the 
property of another, so too will some property owners 
become more assertive in purporting to “defend” their 
properties from the encroachments of such persons.  At 
least some of these owners can be expected to assert their 
property rights in circumstances where today this has been 
thought unnecessary.  It may well be that a legacy of the 
majority opinion is the proliferation of fences along the 
beaches of the Great Lakes.  Fences and more fences.  As a 
result of the majority’s decision to replace clearly 
understood and longstanding rules of private property 
rights with new rules in which the public trust is to be 
expanded in an uncertain manner, the rights of both the 
public and the property owner will likely become less well 
protected.  
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the state title to land below the “ordinary high water 

mark,” and reaffirm the longstanding principle of Hilt that 

the littoral property owner’s title extends to unsubmerged 

land and the public’s legal rights under the public trust 

doctrine extend to the submerged lands, including the wet 

sands.54 

Stephen J. Markman 
 

 

                     
54 Because I agree with the majority that the GLSLA 

does not establish the boundaries of the public trust, I 
concur in part II(A) of the majority opinion.   
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QUESTION PRESENTED 

 
Did the Michigan Supreme Court effect an unconstitu-
tional taking in violation of the Fifth and Fourteenth 
Amendments and violate Due Process when it ignored and 
misconstrued clearly established Michigan common law 
and ruled that under the so-called “public trust doctrine,” 
the public has a right to walk on private beaches of ripar-
ian owners? 
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PARTIES TO THE PROCEEDING 

 
  The only parties to the proceeding in the court whose 
judgment is sought to be reviewed are listed in the cap-
tion. Amicus briefs were submitted or endorsed by fifteen 
state and national private and public entities and groups. 
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OPINIONS BELOW 

  The Opinion of the Michigan Supreme Court (App. A) 
is reported at 473 Mich 667, 703 NW2d 58 (2005). That 
Court’s Order Denying Motion for Rehearing (App. G) is 
reported at 474 Mich 1201, 703 NW2d 188 (2005). The 
Opinion of the Michigan Court of Appeals (App. D) is 
reported at 262 Mich App 29, 63 NW2d 719 (2004). The 
Opinion of the Alcona County Circuit Court (App. E) is 
unreported. 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

  The Michigan Supreme Court entered its Opinion, 
constituting its Judgment, on July 29, 2005. App. A. The 
Court entered its Order Denying Motion for Rehearing on 
September 14, 2005. App. G. The jurisdiction of this Court 
is invoked under 28 USC §1257. 

--------------------------------- ♦ --------------------------------- 
 

CONSTITUTIONAL PROVISIONS INVOLVED 

  This appeal involves two provisions of the Constitu-
tion of the United States. The Fifth Amendment provides 
as follows: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a present-
ment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of 
life or limb; nor shall be compelled in any crimi-
nal case to be a witness against himself, nor be 
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deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken 
for public use, without just compensation (em-
phasis added). 

  The Fourteenth Amendment, §1, to the United States 
Constitution provides: 

All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. No State shall make or en-
force any law which shall abridge the privileges 
or immunities of citizens of the United States; 
nor shall any State deprive any person of life, lib-
erty, or property, without due process of law; nor 
deny to any person within its jurisdiction the 
equal protection of the laws (emphasis added). 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

  Joan Glass owns property behind and across the road 
from the lakefront cottage of Richard and Kathleen 
Goeckel. That cottage overlooks, and is adjacent to, Lake 
Huron, one of the five Great Lakes. The 1967 deed to 
Glass conveys an express “easement for ingress and egress 
to Lake Huron” over the north fifteen feet of the Goeckels’ 
property.  

  A dispute arose regarding the use of that easement, 
and Glass filed suit on the issue. As part of an amended 
complaint, Glass additionally asserted that the Goeckels 
were interfering with her claimed right to walk along the 
shore of Lake Huron lying below and lakeward of a so-
called “ordinary high water mark.” The trial court 
awarded summary disposition in favor of Joan Glass, 
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finding that she had a right to use the Goeckels’ property 
below the “natural ordinary high water mark” for “pedes-
trian travel, without interference from the Defendants.” 
App. E. The trial court based its ruling on a statute 
commonly known as the Great Lakes Submerged Lands 
Act, MCL 324.32501 et seq. 

  The Goeckels appealed. They argued that the Great 
Lakes Submerged Lands Act did not apply to their dry 
beach, and that under Michigan common law, they had fee 
simple title, which included the right of exclusive use to 
the water’s edge. The Michigan Court of Appeals agreed 
that the Great Lakes Submerged Lands Act did not apply, 
and that the Goeckels had the right of exclusive use to the 
water’s edge. It found, however, that the State held title in 
public trust to the so-called “ordinary high water mark.” 
App. D.  

  Appealing to the Michigan Supreme Court, Mrs. Glass 
again argued that the Great Lakes Submerged Lands Act 
granted the State title in public trust to the statutorily 
defined ordinary high water mark, and that by virtue of 
both the statute and common law, she had the right to 
walk the Goeckels’ beach up to that mark. Among other 
things, Defendants argued that by granting title to the 
State, the Court of Appeals effected an unconstitutional 
taking. Brief on Appeal – Appellees’, pp 21-25. In a highly 
publicized 5-2 decision that gained national attention, the 
Michigan Supreme Court ruled that by virtue of the public 
trust doctrine, Glass had a right to walk the beach along 
Lake Huron, including the Goeckels’ beach, up to a point it 
referred to as the “ordinary high water mark.” App. A. The 
ruling assumed that the beach was that of the Goeckels, 
but nevertheless found their rights subject to the public 
trust doctrine. It found that the doctrine includes the right 
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of the public to walk the dry shore, among other things. 
The opinion concluded that “[t]he state cannot take what it 
already owns.” Id. at 43 (App. 35). The court’s opinion was 
countered by two lengthy dissents authored by Justices 
Robert Young and Steven Markman. 

  In their Motion for Rehearing, the Goeckels argued 
that the court’s opinion had both ignored and miscon-
strued Michigan common law and the decisions of this 
Court; that it effected a taking in violation of the Fifth and 
Fourteenth Amendments of the U.S. Constitution; and 
that it violated due process. The Michigan Supreme Court 
denied the Goeckels’ Motion for Rehearing by order dated 
September 14, 2005. App. G. 

  Petitioners now seek review by this Court. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

  The Michigan Supreme Court’s decision represents a 
sudden and unexpected change in property law that is 
directly contrary to longstanding and firmly established 
precedent which culminated seventy-five years ago in Hilt 
v Weber, 252 Mich 198, 233 NW 159 (1930), whose holding 
has been consistently followed thereafter without devia-
tion. 

  The Court’s decision also ignores and is contrary to 
this Court’s holdings in Massachusetts v New York, 271 US 
65, 92-93, 46 S Ct 357, 70 L Ed 838 (1926) and Vermont v 
New Hampshire, 289 US 593, 53 S Ct 708, 77 L Ed 1392 
(1933), the former case involving the Great Lakes, in 
which this Court found that “there are no public rights in 
the shores of non-tidal waters.” 



5 

  As such, the Michigan Supreme Court’s decision 
effects an unconstitutional taking of the private rights to 
the world’s longest freshwater shoreline, contrary to the 
Fifth and Fourteenth Amendments to the U.S. Constitu-
tion. See Nollan v California Coastal Commission, 483 US 
825, 842, 107 S Ct 3141, 97 L Ed2d 677 (1987) (“If [the 
State of California] wants an easement across the Nollan’s 
property, it must pay for it.”).  

  The court below grants public rights sought by the 
State – but consistently denied by its courts – for eight 
decades. The decision therefore improperly takes from 
private owners the exclusive use of the privately held 
portion (approximately seventy percent) of Michigan’s 
3,288 miles of Great Lakes shoreline, including its dry 
beaches, and turns over the use of that shoreline to the 
public for walking, hunting, fishing, and recreation, and 
such acts which a future court finds “inherent in the 
exercise of those rights.”  

 
I. THE MICHIGAN SUPREME COURT DECISION 

REPRESENTS A SUDDEN AND UNEXPECTED 
CHANGE IN MICHIGAN REAL PROPERTY 
LAW. 

  In the landmark case of Hilt v Weber, supra, the 
Michigan Supreme Court clearly and unequivocally 
determined that title to Great Lakes riparian lands 
extended to the water’s edge, at whatever stage. The court 
also unequivocally found exclusive use to the water’s edge 
in the adjacent riparian free of public rights, excluding 
only rights of navigation. Numerous Michigan cases have 
since uniformly quoted and followed the decision without 
criticism, and no case since decided has denied the ripar-
ian’s title or rights of exclusive use above the water’s edge. 
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To the contrary, the riparian’s rights were enforced and 
protected in several subsequent cases against both private 
individuals and the State.  

  At issue in Hilt was title to a strip of land from the 
meander line1 to a stake located approximately 100 feet 
from the water’s edge. A land contract purchaser no longer 
wished to perform his purchase of the real estate, and 
stopped making payments. When the seller sued to fore-
close, the buyer defended claiming that the seller was 
unable to convey marketable title to the disputed parcel. 
That claim was based on the then recent cases of Kava-
naugh v Rabior, 222 Mich 68, 192 NW 623 (1923), and 
Kavanaugh v Baird, 241 Mich 240, 217 NW 2 (1928), in 
which the Michigan Supreme Court held that the State 
owned in public trust the beds of the Great Lakes up to 
the meander line. Among other things, a squatter had 
erected a small building on the disputed parcel which, 
under the Kavanaugh decisions, the buyer had no power to 
remove. Steinberg, “God’s Terminus: Boundaries, Nature, 
and Property on the Michigan Shore,” The American 
Journal of Legal History, Vol XXXVII (1993), pp 78, 84, 
reprinted in Amicus Brief of Save Our Shoreline, Appendix 
3; Kavanaugh v Rabior, supra. The Michigan Supreme 
Court accepted the case to reexamine the Kavanaugh 
cases. Those cases had caused such a stir that the State 
legislature had unanimously passed – but the Governor 
did not sign – a bill defining the boundary between the 
state and the riparian as the water’s edge. Steinberg at 82. 

 
  1 A meander line, according to Hilt, is simply an approximation of a 
shoreline boundary for the purpose of computing the amount of acreage 
sold by the government, and was never intended to be a boundary in 
fact. Hilt at 204-206. 
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The Hilt court acknowledged the need to clarify Michigan 
law as a result. Hilt at 202.  

  The Hilt court first embarked on an analysis of 
previous Michigan decisions, as well as the decisions of 
other state and federal courts. It carefully considered the 
Kavanaugh cases, finding that they were at odds with 
precedent and, if left to stand, would effect an unconstitu-
tional taking. The court then made its conclusions of law, 
further supported by policy considerations. As to title, the 
court found that prior to the Kavanaugh cases, the court 
“in common with public opinion and in harmony with the 
weight of authority, assumed, without question, that the 
upland proprietor owns to the water’s edge.” Hilt at 212. 
Finding that the Kavanaugh cases “abrogated a rule of 
property in force” in Michigan, the Hilt court found those 
cases “should be overruled,” and did so, restoring riparian 
title to the water’s edge. Hilt at 222, 227.  

  The Hilt court did not rest simply with a decision 
identifying the holder of title to the shore. It held that 
“[t]he riparian owner has the exclusive use of the bank and 
shore, and may erect bathing houses and structures 
thereon for his business and pleasure (emphasis added).” 
Id. at 226. Even under the Kavanaugh cases, where State 
title to the meander line was limited to “title only for the 
preservation of public rights of navigation, fishing and 
hunting,” the riparian had exclusive use above the water’s 
edge. Id. at 224. The Hilt court reasoned that because of 
the riparian’s rights of exclusive use above the water’s 
edge, the Kavanaugh cases left the State with an “empty 
title.” Id. at 227. In other words, because of the riparian’s 
rights of “full and exclusive use” on the dry shore, the 
public’s rights of navigation, fishing, and hunting could 
not be exercised above the water’s edge. Id. at 227.  
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  Despite the Hilt court’s clear and unequivocal state-
ments regarding both the riparian’s exclusive use and 
finding title in the riparian to the water’s edge, the Michi-
gan Supreme Court in the case at bar asserts the issue in 
Hilt “was the boundary of a littoral landowner’s private 
title, rather than the public trust.” Opinion, p 25 (App. 21). 
It is this statement, more than any other, that forms the 
test of the accuracy of the court’s decision. If the statement 
is accurate, the court’s decision is arguably unbounded by 
Hilt. But if untrue, then the court below has improperly 
disregarded seventy-five years of consistently followed 
precedent and violated Petitioners’ constitutionally pro-
tected property rights. 

  The Michigan Supreme Court’s contention that the 
boundary of the public trust was not at issue in Hilt 
cannot be sustained. The issue in Hilt was an alleged 
misrepresentation of title to the shore. The Michigan 
Supreme Court found that the outcome of the case would 
“depend upon the respective rights of the state and the 
riparian owner in the strip of relicted land (emphasis 
added).” Id. at 201. The court had investigated the law “for 
the purpose of an enumeration of the respective rights” of 
the State and the riparian owner. Id. at 201. The seller in 
Hilt had represented the title to the shore as being “fee 
simple absolute.” Hilt record, pp 1-2, 12, 14, reproduced in 
Brief in Support of Defendants’/Appellees’ Motion for 
Rehearing, Exhibit 2. Fee simple title carries with it the 
right to exclude others. Adams v Cleveland-Cliffs Iron Co, 
237 Mich App 51, 602 NW2d 215 (1999). “[T]he right to 
exclude [others is] ‘one of the most essential sticks in the 
bundle of rights that are commonly characterized as 
property.’ ” Nollan v California Coastal Commission, 483 
US at 831. When the defendant complained that Hilt had 
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misrepresented his title, that necessarily included a 
misrepresentation as to the “most essential” stick: the 
right to exclude others. Moreover, the defendant presented 
as evidence of failure of title the existence of an unidenti-
fied squatter on the land who had erected a small struc-
ture. Thus the right of use of any third party – be it the 
public under the public trust doctrine or otherwise – was 
squarely at issue under the facts presented in Hilt.  

  In its discussion of the law, the public’s right of use 
under the public trust doctrine was central to the Hilt 
decision. The title at issue was public trust title, “i.e., that 
the State had title in its sovereign capacity and only for 
the preservation of the public rights of navigation, fishing, 
and hunting.” Id. at 224. According to Hilt, under state 
law prior to the Kavanaugh cases, “it was a settled rule of 
property that the purchaser of meandered public land on 
the Great Lakes took to the water’s edge.” Id. at 213. But 
even under the Kavanaugh cases, which extended public 
trust title to the meander line, the riparian had rights of 
exclusive use above the water’s edge. Id. at 225-226. 
Where riparian rights and public rights conflict, “the only 
substantial paramount [public] right is the right to the free 
and unobstructed use of navigable waters for navigation.”2 
Id., citing Town of Orange v Resnick, 94 Conn 573, 109 A 864, 
866 (1920). Since there were no rights of hunting and fishing 
above the water’s edge, and since it was impossible to 
navigate on dry land, the Kavanaugh cases gave the State 
an “empty title” above the shoreline. Hilt at 227. 

 
  2 In its opinion, the Michigan Supreme Court ignores this sentence 
and Hilt’s distinction between those public trust rights that are 
“paramount” to the riparian and those that are not. See Opinion, pp 35-
36 (App. 29-30). 
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  The Hilt court found such a state of affairs unaccept-
able. The Kavanaugh cases left intact “the overhanging 
threat of the State’s claim of right to occupy [the shore] for 
state purposes (emphasis added).”3 Id. at 227. The Kava-
naugh cases compromised the riparian’s ability to “expel a 
squatter.” Id. Finally, the cases impaired the riparian’s 
ability to “develop” the land, and their result was “destruc-
tive of the development of the lakeshores.” Id. 

  Quite contrary to the assertion of the court below, the 
scope of the public trust was therefore central to Hilt’s 
holding. Had the court found that the public rights of 
hunting and fishing were paramount to a riparian’s 
exclusive use rights, the State’s title under the Kavanaugh 
cases would not have been “empty,” and the possibility of 
public use would not be “so remote as to be practically 
negligible.” Id. at 227. The Hilt court acknowledged 
arguments for “public control of the lakeshores,” including 
“financial and recreational benefit” to the State. It also 
acknowledged the benefits state title would have for 
tourism and conservation. Yet, as this Court observed in 
Nollan, supra, if it wished to accomplish these objectives 
with the shore, “the state has authority to acquire land by 
paying for it.” Hilt at 224. Surely, if the Hilt court contem-
plated that after its decision, the public would have the 
right to fish, hunt, and walk the shores, among other 
things, it would not have reminded us of the State’s ability 
to accomplish its objectives by paying for the land. 

 
  3 This Court has acknowledged that “where individuals are given a 
permanent and continuous right to pass to and fro,” a “permanent 
physical occupation has occurred (emphasis added).” Nollan, 483 US at 
832.  
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  A final indicator that Hilt was addressing the applica-
tion of the public trust doctrine to the defendant’s shore is 
found in the dissent of Justice Wiest: 

My brother’s opinion is far-reaching, for it consti-
tutes the Michigan shoreline of 1,6244 miles pri-
vate property, and thus destroys for all time the 
trust vested in the state for the use and benefit of 
its citizens (emphasis added).  

Id. at 231. Had the Hilt court intended to restore the 
water’s edge as a boundary, but found the shore burdened 
with all of the public trust rights (as the court below 
suggested), Justice Wiest would have had no reason for 
concluding that the public trust on the shoreline was 
“destroy[ed] for all time.” 

  With a squatter on his land and the Kavanaugh cases 
granting public trust title – with its concomitant public 
trust uses – to the meander line, the defendant in Hilt 
claimed the plaintiff could not deliver fee simple absolute 
title, a title which includes rights of exclusive use. The 
Hilt court found that defendant had both title and exclu-
sive use. The court below erred in failing to follow this 
precedent, and by instead imposing a public occupation on 
Petitioners’ private land. 

  Numerous Michigan cases since Hilt have uniformly 
quoted and followed the decision without criticism, and 
their holdings do not allow the new exercise of public trust 
rights on Petitioners’ shore granted by the court below. 
The first of those cases was Kavanaugh v Baird (On 
Rehearing), 253 Mich 631, 235 NW 871 (1931). After Hilt 

 
  4 Perhaps Justice Wiest had neglected to consider Michigan’s 
Upper Peninsula in his total.  
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overruled the Kavanaugh cases, the Michigan Supreme 
Court sua sponte ordered a rehearing in Kavanaugh v 
Baird to reconsider its 1928 decision. The contest in that 
suit to quiet title was between the State, which asserted 
title under the “Trust Doctrine” to the meander line, and 
Kavanaugh, a riparian owner who asserted absolute title 
to “the low water mark or the water’s edge.” Steinberg, 
supra, at 80. The court affirmed a decision in favor of the 
State, which “fixed the title to the land in question in the 
state in trust for its people.” Kavanaugh v Baird, 241 Mich 
at 253. But on rehearing after Hilt, the court found the 
riparian “entitled to a decree quieting the title in him to 
the relicted land involved as prayed for in his bill of 
complaint.” Kavanaugh v Baird (On Rehearing), 253 Mich 
at 631. As noted above, exclusive use – “the most treasured 
strands in an owner’s bundle of property rights” – is 
included in “fee simple” title. Adams v Cleveland-Cliffs 
Iron Co, supra. By quieting title in Kavanaugh as against 
the State’s claims that it held his land in public trust, 
Kavanaugh retained the right to exclude the public. It 
would indeed be a strange state of affairs if Kavanaugh 
had prevailed in his quiet title case against the State, but 
his property nevertheless remained burdened by the same 
public trust rights he sought to eliminate. 

  At the same time as the rehearing in Kavanaugh v 
Baird, the Michigan Supreme Court reconsidered Staub v 
Tripp, 248 Mich 45, 226 NW 667 (1929). See Staub v Tripp 
(On Rehearing), 253 Mich 633, 235 NW 844 (1931). In that 
case, a riparian owner sought to plat land “between the 
meander line and the water of [Lake Michigan].” Id. at 46. 
The State rejected the plat on the grounds that, under the 
Kavanaugh cases, the State owned the land. The riparian 
sued his grantor, who had conveyed by warranty deed, 
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alleging “breach of covenant of title.”5 The court affirmed a 
judgment of damages in favor of the riparian against his 
grantor on the basis of breach of title. But after Hilt, the 
Michigan Supreme Court reversed its decision, holding 
that because the riparian’s “title extended beyond the 
meander line to the water’s edge, there was in fact no 
failure of title.” Id. at 634. Surely, the court would not 
have so held if it thought the property remained burdened 
by the public trust rights or the right of passage on dry 
land now imposed by the court below. 

  More recently, the Michigan Supreme Court followed 
Hilt with its decision in Peterman v DNR, 446 Mich 177, 
521 NW2d 449 (1994). In Peterman, the State had con-
structed a boat launch on property adjacent to that of the 
plaintiff. The boat launch caused erosion of plaintiff ’s 
beach. The court found the plaintiff entitled to damages 
for loss of his beach, both above and below what the court 
characterized as the “ordinary high water mark.” In its 
discussion of the riparian’s rights, the Peterman court 
cited with approval from Hilt that “[t]he riparian owner 
has exclusive use of the bank and shore.” Id. at 192. 
Moreover, it noted that “[t]he right of exclusion or the 
right of complete possession and enjoyment is one of the 
essential elements of property in land.” Id. at 189, citing 
Vanderlip v Grand Rapids, 73 Mich 522, 535, 41 NW 677 
(1889).  

 
  5 Although not described by the Staub court, a warranty deed 
carries with it several implied covenants of title, including a warranty 
that the title is “free from all encumbrances.” MCL 565.151. “Anything 
that constitutes a burden on title is an encumbrance, including a right 
of way . . . ” Cameron, Michigan Real Property Law, §10.22 (1985). 
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  The court below makes no effort to address its rulings 
on rehearing in Kavanaugh, supra, or Staub, supra. But it 
does attempt to convince us that Peterman extends the 
public trust, inclusive of all its rights, to a so-called “ordi-
nary high water mark.” To do so, the court conveniently 
ignores Peterman’s recognition of the “exclusive use” rule 
from Hilt. It also flagrantly ignores the court’s award of 
damages to the riparian below the so-called “ordinary high 
water mark.” Opinion, p 21 (App. 18).  

  Instead, it seizes upon Peterman’s discussion of the 
public’s paramount rights of navigation. In harmony with 
Hilt, the Peterman court recognized that riparians exercise 
their exclusive rights “subject to the public right of naviga-
tion.” Id. at 194-195, citing Hall v Alford, 114 Mich 165, 
167, 72 NW 137 (1897); Hilt at 225. The court indicated 
that “riparian owners hold a limited title to their property 
that is subject to the power of the state to improve naviga-
tion.” Peterman at 195. In a discussion that ultimately had 
no bearing on the case, the court for the first time sug-
gested that the navigational servitude on the Great Lakes 
was limited to a so-called “ordinary high water mark.”6 

  While Peterman limited its dictum to rights of naviga-
tion, the court below concluded that because Peterman 
“held that public rights end at the ordinary high water 
mark,” it “adopted the ordinary high water mark as the 
landward boundary of the public trust.” Opinion, p 21 
(App. 18). The court reasoned that Peterman relied “not 
simply on ‘a navigational servitude’ unique to that case, 

 
  6 This dictum was based on law regarding rivers and streams and 
not any case involving the Great Lakes. Moreover, the issue was not 
briefed by the parties in Peterman. 
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but rooted that ‘navigational servitude’ in the public trust 
doctrine.” Id., n 15. On this basis, the court proceeded to 
define beachwalking as a public trust right to be con-
ducted anywhere below the so-called ordinary high water 
mark. 

  The leaps of logic of the court below cannot be sus-
tained. In its dictum regarding an ordinary high water 
mark, the Peterman court did not hold that “public rights 
end at the ordinary high water mark on the Great Lakes.” 
Instead, it intimated in dictum that one public right – the 
public’s right of navigation – did. Peterman at 198-200. 
Hence, Peterman did not adopt the so-called “ordinary 
high water mark as the landward boundary of the public 
trust.” Instead, it suggested in dictum that the so-called 
ordinary high water mark was the landward boundary of 
the right of navigation. That the court’s discussion may 
have rooted the “navigational servitude” in the public 
trust doctrine does not mean the Peterman court intended 
to extend all rights under that doctrine to the same mark. 
Quite the contrary, Peterman acknowledged Hilt’s exclu-
sive use rule. Moreover, the Peterman court expressed no 
disagreement with Hilt’s distinction between the “para-
mount public right of navigation” and other public rights. 
Hilt at 225-226. Simply put, Peterman does not stand for 
either the confirmation or the extension of the public trust 
rights of fishing and hunting beyond the water’s edge, 
where the Hilt decision firmly placed them. To the extent 
it found rights of navigation beyond the shore, it did so in 
dictum and without the benefit of briefing on the issue. 

  In addition to the authorities discussed above, Hilt v 
Weber, supra, was followed in Donohue v Russell, 264 Mich 
217, 249 NW 830 (1933); Klais v Danowski, 373 Mich 262, 
129 NW2d 414 (1964); Turner Subdivision Property Own-
ers Association v Schneider, 4 Mich App 388, 144 NW2d 
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848 (1966) (defining Hilt as a “landmark case”); and 
Boekeloo v Kuschinski, 117 Mich App 619, 324 NW2d 104 
(1982).  

  So firmly settled is Michigan law on the topic that the 
Land Title Standards Committee of the Real Property Law 
Section of the State Bar of Michigan has adopted a stan-
dard providing that “[t]he waterfront boundary line of 
property abutting the Great Lakes is . . . the naturally 
occurring water’s edge.” Michigan Land Title Standards 
5th Edition (State Bar of Michigan 1988, supplemented 
through 2001), Standard 24.6. According to its preface, the 
committee includes “only those principles of land title law 
which are clearly supported by the law of the state . . . as 
to which there are relevant statutes or cases which are 
reasonably definitive in their effect or holding. Points of 
law that are subject to some dispute, or as to which there 
are conflicting opinions, are not included.” Id.  

  In addition to addressing the question of title, the 
Land Title Standards clearly distinguish between the 
navigational servitude and other rights of the public. “The 
rights of the public in the Great Lakes include, but are 
much broader than, its rights under the navigational 
servitude. These rights include, among others, rights 
under the public trust doctrine . . . ” Id., Standard 24.3, 
comment B. The interpretation of Peterman by the court 
below is inconsistent with this Land Title Standard. While 
the Standard differentiates between navigational servitude 
and public trust, the court below, in interpreting the 
Peterman holding, impermissibly conflates the two concepts. 

  The court below found that beach walking is a “public 
trust right” because it is an activity “inherent in the 
exercise” of traditional public trust rights such as “fishing, 
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hunting, and navigation for commerce or pleasure.” 
Opinion, p 33 (App. 28). Moreover, the court looks outside 
of Michigan law to suggest other public rights, such as 
“bathing, taking shellfish, gathering seaweed, cutting 
sedge, . . . fowling, [and] sustenance.” Id. Certainly, the 
court’s opinion opens the door to a whole host of beach 
uses “inherent in the exercise” of the new list of rights. 
Under its reasoning, the court could hardly deny use of 
formerly private beaches for fishing shanties, snowmo-
biles, four-wheelers, horses, and myriad other uses “inher-
ent in the exercise” of public trust rights. 

  Imposition of a public “right” of walking the dry shore, 
let alone these other possible uses, is not only without 
precedent in Michigan; it is directly contrary to existing 
Michigan common law. In Lorman v Benson, 8 Mich 18, 30 
(1860), the Michigan Supreme Court specifically observed 
the state of the common law as it pertained to public 
rights on the shore: 

And, while it was said that it was quite common 
to use the shore for various purposes of passage, 
that was regarded not as rightful, but merely by 
sufferance, and analogous to the frequent pas-
sage over uninclosed lands, which was not law-
ful, but was seldom complained of. 

No Michigan decision – including that of the court below – 
has distinguished this observation of the common law by 
the Lorman court, nor has it been overruled. Like the 
exclusive use holdings of Hilt and Peterman, the court 
below simply ignores this observation in Lorman.  

  That the decision of the Michigan Supreme Court 
represents a sudden, unexpected, and unpredictable 
change in property law is evidenced by a number of 
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additional factors. Most obvious is the lack of any prior 
Michigan case holding that on the Great Lakes, public 
trust rights – including hunting and fishing – extend to a 
so-called “ordinary high water mark,” regardless of title. 
To the contrary, each decision assumed without question 
that the public trust on the Great Lakes sprang from the 
state’s title, the contrary assertion of the court below 
notwithstanding. Opinion, p 24 (App. 20) (“Our case law 
nowhere suggests that private title necessarily ends where 
public rights begin.”). For example, in Lincoln v Davis, 53 
Mich 375, 19 NW 103, 108 (1884), the Michigan Supreme 
Court considered the competing rights of a fisherman and 
a riparian to fish in waters beyond one mile lakeward from 
the shore. The decision turned on the location of the 
riparian’s boundary, the court concluding that “[t]he 
paramount rights of the public to be preserved are those of 
navigation and fishing, and this is best accomplished by 
limiting the grants of lands bordering the great lakes to 
low water mark.” Id. at 385-386. In Sterling v Jackson, 69 
Mich 488, 37 NW 845 (1888), the court found that though 
a member of the public had a right to navigate over water 
on Great Lakes swampland which, under the unique facts 
of that case, was privately owned, he had no right to hunt 
there. Since the owner has “the exclusive right of fowling 
upon his own land . . . it can make no difference with that 
right whether it be upland or covered with water.” Id. at 
501. The court left open the question of fishing “on the 
navigible waters of the Great Lakes at places not affected 
by private ownership (emphasis added),” suggesting that 
the question of fishing also depends on title. Id. Notably, 
even the dissent would have granted public rights over 
private land only while “covered with navigable water,” 
and only “until such waters recede, or the land is other-
wise reclaimed, and so long as it continues navigable 
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(emphasis added).” Id. at 870. In other words, public rights 
extend “to all who have a right to row a boat or push a 
scow” on “bodies of water while open to navigation.” Id. at 
872. In State v Lake St Clair Fishing & Shooting Club, 127 
Mich 580, 87 NW 117 (1901), Justice Hooker wrote that 
the right of boating, “and that of fishing and fowling, 
extends to all parts of navigable water.” Id. at 121. He 
then noted that “navigable water extends to low water 
mark,” where he found the riparian’s title to begin under 
“settled law.” Id. at 122. His concurring opinion was 
referred to with approval in State v Venice of America 
Land Co, 160 Mich 680, 702, 125 NW 770 (1910).7 In light 
of these decisions, the conclusion of the court below that 
Michigan “case law nowhere suggests that private title 
necessarily ends where public rights begin” is simply 
wrong. Opinion, p 24 (App. 20). 

  The Michigan Supreme Court’s new rule was not 
suggested by the Court of Appeals in its decision below. 
The new rule is not suggested by any scholarly article or 
commentary on Michigan law mentioned by the majority. 
Indeed, the court below has not cited any Great Lakes case 
finding a right to walk the dry Great Lakes shore, and to 
Petitioners’ knowledge, none exists. Simply put, as applied 
to the Great Lakes, the rule is a new judicial creation of 
the court below. 

  The new rule must also be rejected as contrary to 
common usage. Lorman, 8 Mich at 33. Since at least 1930, 
as a result of the Michigan Supreme Court’s decisions and 
pronouncements both before and after Hilt, Kavanaugh 

 
  7 The court below mistakenly represents Justice Hooker’s opinion 
as that of the majority. Opinion, p 22 (App. 19). 
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(On Rehearing), and Staub (On Rehearing), and including 
Peterman, riparians have as a matter of fact enjoyed 
exclusive use of their property. The State’s chief law 
enforcement officer – the Attorney General – has consis-
tently acknowledged the riparian’s right of exclusive use,8 
and law enforcement officials throughout the State have 
presumably enforced the rule.9 The State, through its 
Departments of Attorney General, Environmental Quality, 
and Natural Resources, has consistently acknowledged 
and followed the rule, distributing materials advising of 
the rule for public consumption. See, eg, “Public Rights on 
Michigan Waters,” <http://www.michigan.gov/dnr/0,1607,7- 
153-0366_15383-31718–,00.html> (viewed December 5, 
2005); Amicus Brief of Save Our Shoreline, Appendix 21. 
Indeed, the Attorney General, in his amicus brief in the 
court below submitted on behalf of the Michigan Depart-
ments of Environmental Quality and Natural Resources, 
conceded that Plaintiff “did not have the right to access 

 
  8 See, eg, OAG 1978, No 5327 (July 6, 1978) (“The riparian has the 
exclusive use of the bank and shore . . . ”) and correspondence from 
Frank J. Kelley, Attorney General, to Robert M. Hea dated June 5, 1968 
(“with respect to the Great Lakes, a riparian owner (one who owns land 
bordering the lake), owns the land between the meander line and the 
water, has exclusive use of the bank and shore, and may erect bathing 
houses and structures thereon . . . ”). See Brief in Support of Defen-
dants’/Appellees’ Motion For Rehearing, p 20, n 16, and exhibit 5 
thereto. Note that former Michigan Attorney General Frank J. Kelley, 
who served as the state’s chief law enforcement officer for 37 years, has 
submitted a brief in the court below supporting Petitioners’ position. 
See Amicus Brief of Legislator Amici.  

  9 See, eg, correspondence dated 9-25-87 from Arenac County 
Prosecutor Jack W. Scully to James Balten (“A riparian owns to the 
water. The above being the case, a riparian may prohibit non-owners 
from the use of the strip of land between the upland and the water’s 
edge.”). See Brief in Support of Defendants’/Appellees’ Motion for 
Rehearing, Exhibit 5.  
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Defendants’/ Appellees’ dry beach areas.” Brief of Amici 
Curiae, the Michigan Departments of Environmental 
Quality and Natural Resources, p 29.  

  The rule of exclusive riparian use has been the firm, 
consistent, applied, and acknowledged rule among the 
courts, the bar, the State, and its law enforcement de-
partments since at least 1930. The court below implicitly 
concedes its creation of new rights by resorting to Wiscon-
sin law to define the extent of rights “found,” and then – in 
what seems to be an invitation – reminds us that the 
legislature can regulate those rights. Opinion, p 36 (App. 
30). This reminder is hauntingly familiar to the suggestion 
in Kavanaugh v Baird, 241 Mich 240, 254, for “further 
legislation” to “solve . . . problems” created by that court’s 
attempt to create new rights. The foregoing analysis 
demonstrates that the new rule of the court below was a 
sudden, unexpected, and unprecedented change in state 
law, the result of which is nothing less than the confisca-
tion of private rights to 3,288 miles of Michigan shoreline, 
seventy percent of which is privately owned, without 
compensation to its aggrieved owners. 

 
II. THE DECISION BELOW IS CONTRARY TO 

DECISIONS OF THIS COURT. 

  The extent of the boundary of the public trust and the 
extent of riparian ownership are questions of state law. 
Shively v Bowlby, 152 US 1, 26, 14 S Ct 548, 38 L Ed 331 
(1894); Oregon v Corvallis Sand & Gravel Co, 429 US 363, 
372, 97 S Ct 582, 50 L Ed2d 550 (1977). Nevertheless, in 
Illinois Central R Co v Illinois, 146 US 387, 453, 13 S Ct 
110, 36 L Ed 1018 (1892), this Court found the public trust 
limited to “lands under the navigable waters of Lake 
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Michigan (emphasis added),” and thereby excluded the dry 
shore. On at least two other occasions, this Court was 
more specific, observing “there are no public rights in the 
shores of nontidal waters,” including the right “to cross the 
shore to the water.” See Massachusetts v New York, 271 US 
65, 93, 46 S Ct 357, 70 L Ed 838 (1926); Vermont v New 
Hampshire, 289 US 593, 605, 53 S Ct 708, 77 L Ed 1392 
(1933). The water at issue in Massachusetts v New York, 
supra, was Lake Ontario. Id., 271 US at 67.  

 
III. THE MICHIGAN SUPREME COURT HAS EF-

FECTED AN UNCONSTITUTIONAL TAKING 
CONTRARY TO THE FIFTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES 
CONSTITUTION AND HAS VIOLATED PETI-
TIONERS’ RIGHTS OF DUE PROCESS. 

  While “the states have the authority to define the 
limits of the lands held in public trust and to recognize 
private rights in such lands as they see fit,”10 once defined, 
a court may not deny those rights without just compensa-
tion. Moreover, while the Michigan Supreme Court defines 
Michigan’s common law, its right to do so is not without 
limits. The principle that there are constitutional limits to 
what the Michigan Supreme Court may do in interpreting 
state common law is best explained by Justice Stewart in 
Hughes v Washington, 389 US 290, 296-298, 88 S Ct 438, 
19 L Ed2d 530 (1967). In his concurring opinion, he wrote: 

Such a conclusion by the State’s highest court on 
a question of state law would ordinarily bind this 

 
  10 Opinion, p 43 (App. 35), citing Phillips Petroleum Co v Missis-
sippi, 484 US 469, 475, 108 S Ct 791, 98 L Ed2d 877 (1988). 
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Court, but here the state and federal questions 
are inextricably intertwined. For if it cannot rea-
sonably be said that the littoral rights of upland 
owners were terminated in 1889, then the effect 
of the decision now before us is to take from 
these owners, without compensation, land depos-
ited by the Pacific Ocean from 1889 to 1966. 

We cannot resolve the federal question whether 
there has been such a taking without first mak-
ing a determination of our own as to who owned 
the seashore accretions between 1889 and 1966. 
To the extent that the decision of the Supreme 
Court of Washington on that issue arguably con-
forms to reasonable expectations, we must of 
course accept it as conclusive. But to the extent 
that it constitutes a sudden change in state law, 
unpredictable in terms of the relevant precedents, 
no such deference would be appropriate. For a 
State cannot be permitted to defeat the constitu-
tional prohibition against taking property with-
out due process of law by the simple device of 
asserting retroactively that the property it has 
taken never existed at all. Whether the decision 
here worked an unpredictable change in state 
law thus inevitably presents a federal question 
for the determination of this Court (emphasis 
added). 

  In Lucas v South Carolina Coastal Council, 505 US 
1003, 112 S Ct 2886, 120 L Ed2d 798 (1992), this Court 
quoted with approval from Webb’s Fabulous Pharmacies, 
Inc v Beckwith, 449 US 155, 164, 101 S Ct 446, 452, 66 L 
Ed2d 358 (1980), opining that “a state by ipse dixit, may 
not transform private property into public property with-
out compensation.” 
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  Two years later, after an Oregon city denied a building 
permit to construct a seawall on the dry sand portion of 
their beach, the aggrieved property owners sought review 
by this Court. Justice Scalia, joined by Justice O’Connor, 
wrote a five page dissent to the denial stating: 

As a general matter, the Constitution leaves the 
law of real property to the states. But . . . a state 
may not deny rights protected under the Federal 
Constitution . . . by invoking nonexistent rules of 
state substantive law. Our opinion in Lucas, for 
example, would be a nullity if anything that a 
state court chooses to denominate “background 
law” – regardless of whether it is really such – 
could eliminate property rights.  

Stevens v City of Cannon Beach, 510 US 1207, 1211, 114 S 
Ct 1332, 127 L Ed2d 679 (1994) (Scalia, J, dissenting from 
denial of certiorari), citing Lucas v South Carolina Coastal 
Council, supra. See generally Sarratt, Note: Judicial 
Takings and the Course Pursued, 90 Va L Rev 1487 (2004).  

  Finally, in Phillips v Washington Legal Foundation, 
524 US 156, 167, 118 S Ct 1925, 141 L Ed2d 174 (1998), 
this Court indicated that “a state may not sidestep the 
takings clause by disavowing traditional property inter-
ests long recognized under state law.” 

  Opening private property to public use constitutes a 
taking. See Nollan v California Coastal Commission, 483 
US at 831; Kaiser Aetna v United States, 444 US 164, 178, 
100 S Ct 383, 392, 62 L Ed2d 332 (1979). The court’s deci-
sion in the case at bar – ignoring Hilt’s longstanding exclu-
sive use rule, among other things, and opening Petitioners’ 
private property to public use – effects a taking in violation 
of the Fifth and Fourteenth Amendments to the United 
States Constitution, and violates due process. 
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IV. THE COURT’S DECISION IMPERMISSIBLY 
GRANTS PUBLIC RIGHTS SOUGHT BY THE 
STATE OF MICHIGAN – BUT DENIED BY ITS 
COURTS – FOR EIGHT DECADES. 

  Since the Kavanaugh cases of the 1920’s, the State of 
Michigan through its executive branch, legislative branch, 
and now its judicial branch, has taken systematic steps to 
obtain control of the state’s Great Lakes shores. Central to 
these steps was the 1923 decision in Kavanaugh v Rabior, 
supra, which held that the State owned to the meander 
line. At that time, the director of the Michigan Depart-
ment of Conservation, John Baird, encouraged cottagers 
on the shore to withhold rent from upland owners. 
Steinberg at 77, 78. One observer charged that there 
existed “a move on the part of ambitious politicians acting 
for the State of Michigan, to confiscate farmers’ and 
resorters’ property without paying a cent for it.” Id. at 78. 
From these State claims sprang Kavanaugh v Baird, 241 
Mich 240, a suit brought against Director Baird in his 
official capacity. He successfully asserted that title to the 
meander line “is in the state in trust for its people.” Id. at 
241. Public uproar and legislative action was the result, 
leading the Michigan Supreme Court to promptly reexam-
ine the issue. Steinberg at 82; Hilt at 202.  

  Although the State was not a party litigant in Hilt, it 
filed an amicus brief strenuously arguing “the meander 
line is a fixed boundary between the upland owner and the 
State, regardless of the stage of the water level.” See 
Amicus Brief of Save Our Shoreline, Appendix 5. The 
State’s position did not prevail, and in 1933, a published 
attorney general opinion conceded the boundary at the 
water’s edge. OAG 1932-34, p 287 (July 13, 1933). But only 
fifteen years later, a new attorney general opinion found a 
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new definition for “reliction,” and inaccurately concluded 
that Hilt “does not cover land temporarily made bare by 
water level changes.” OAG 1945-46, No 0-3984, p 506 
(October 1945); Cf OAG 1944-45, No 0-2249 (May 12, 
1944). Still, as revealed in People v Broedell, 365 Mich 201, 
112 NW2d 517 (1961), the position of the Michigan De-
partment of Conservation was consistent with Hilt.  

  But just two months after the Broedell court sug-
gested in dictum that the law as to boundary might be 
open to question,11 the State Department of Conservation 
sought legislation granting the State an easement to an 
“ordinary high water mark,” and on March 9, 1962, briefed 
legislators on its view of the law. See Amicus Brief of Save 
Our Shoreline, p 39. The Department in May of 1962 
commissioned an engineering survey to determine the 
“ordinary high water mark,” and worked on legislation 
which would set the “ordinary high water mark [as] the 
dividing line between the upland and the lake bed which 
separates the public trust area from the upland (emphasis 
added).” Id. at 43. The Department then obtained a memo-
randum from the Department of Attorney General by 
which “[i]t is suggested that in Michigan that the ordinary 
high water mark [be] used as the separation line in deter-
mining the extent of the public trust on inland waters and 
also the extent of the state ownership on the Great Lakes.” 
Id. at 44. Curiously missing from that memorandum is 
any discussion of how that goal could be accomplished 
without violation of constitutional protections of private 
property. 

 
  11 Notably, the Broedell court acknowledged that prior Michigan 
Supreme Court decisions “referred to the low water mark as the 
boundary.” Broedell at 205. 
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  In 1968, the state legislature passed legislation which 
defined, in terms of elevation, an “ordinary high water 
mark” on each of the Great Lakes. See MCL 324.32501 et 
seq. According to its sponsor, the bill was “a much-needed 
permanent reference point for determining public and 
private rights where Great Lakes shorelines are involved.” 
A press release quoting him stated that “[h]eretofore, the 
location of property lines were clouded due to the con-
stantly fluctuating water levels.” Amicus Brief of Tip of the 
Mitt Watershed Council, Appendix 8-9. Thereafter, the 
State asserted that it owned to the defined ordinary high 
water mark, but curiously conceded that the riparian had 
exclusive use rights to the water’s edge based on its 
reading of the Hilt decision. OAG 1977-78, No 5327 (July 
6, 1978). Thus, set in motion by judicial dictum, the state’s 
executive and legislative branches moved swiftly in the 
1960’s in a conceded attempt to take title – and what control 
it offered – to the Great Lakes shores denied them in Hilt, 
Kavanaugh (On Rehearing), and Staub (On Rehearing). 

  Relying on its claims of ownership to “ordinary high 
water mark,” the State in Peterman, supra, refused to 
reimburse a riparian for its destruction of his beach. Once 
again, the State’s claim of ownership was rebuffed, and the 
Michigan Supreme Court required that the State compen-
sate the riparian for the loss of his beach. Undaunted, the 
State continued with its claims of ownership and public trust 
rights based on the legislation. See, eg, Amicus Brief of Save 
Our Shoreline, Exhibit 21.12 Even after the decision in the 

 
  12 In the late 1990’s, as state agencies in Michigan and Ohio 
became more aggressive in their claims, shoreline owners united in 
opposition. In Michigan, shoreline owners formed Save Our Shoreline, 
now with 3,000 households as members. See <http://www.saveourshoreline. 
org> (viewed December 6, 2005). In Ohio, riparians independently 

(Continued on following page) 



28 

court below authorized beachwalking, the State quickly 
aimed for more. See “Court Defines Where People Can 
Walk,” Kalamazoo Gazette, August 19, 2005 (spokesman 
for Michigan Department of Environmental Quality 
suggesting that the public “can use the beach in whatever 
way you want as long as it is not disruptive. So putting 
down your blanket is ok . . . ”) .  

  The State is not without supporters for its efforts to 
confiscate Michigan’s private shoreline for the use of the 
public. When the Michigan Court of Appeals affirmed 
Hilt’s exclusive use rule, virtually every major state 
newspaper editorialized, many – like the influential 
Detroit Free Press – clamoring for beach walking rights. 
See, eg, “At the Beach,” Detroit Free Press, June 10, 2004 
(“Return Shoreline Strolling to the Public Trust”). The case 
immediately became a political lightning rod, inspiring 
amicus briefs not only from state departments, but from 
state legislators advocating both sides of the issue as well. 
See Amicus Brief of Legislator Amici (filed on behalf of 
forty state legislators); Amicus Brief of Senate Democratic 
Caucus. The decision received national media attention, 
and has been characterized as part of a growing trend of 
courts to draw “imaginary lines in the sand” to expand 
public rights. See, eg, “Battles Brew Over Beaches,” The 
National Law Journal, August 29, 2005 <http://www.law.com/ 
jsp/nlj/PubArticleNLJ.jsp?id=1125047113195> (viewed Decem-
ber 6, 2006). 

 
formed the 4,000 member Ohio Lakefront Group, which recently 
instituted a quiet title action against the State of Ohio. See <http:// 
www.ohiolakefrontgroup.com> (viewed December 6, 2005). 
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  It was under this backdrop that five Justices of the 
Michigan Supreme Court in this case created their un-
precedented expansion of the public trust, including the 
newly created right of beach walking. Through its deci-
sion, the State has now acquired the rights which for eight 
decades had eluded it. Accordingly, this case tests the very 
fiber of our constitutional protection of property. At stake 
is seventy percent of the 3,288 miles of Michigan’s fresh 
water shoreline that, since statehood, has been considered 
the private property and exclusive domain of private 
individuals, subject to reasonable regulation by the State. 
The Michigan Supreme Court’s decision satisfies the 
desires of State departments, clamoring editorial boards, 
and environmental organizations. But it violates the 
constitutional protection of Petitioners’ private property, 
and thereby, their liberty.  

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

  The Michigan Supreme Court in 1930 found that 
riparians owned and had exclusive use of the Great Lakes 
shore. It so ruled not only because that was what prior law 
demanded, but because confirming title and exclusive use 
in the riparian would encourage “development of the 
lakeshores.” A lifetime has now passed, and Michigan’s 
Great Lakes shores are lined with cottages, homes, and 
other development. All were built on the foundation of the 
Michigan Supreme Court’s promises of title, exclusive use, 
and the corresponding right of privacy. With its policy goal 
achieved, our Constitution does not authorize the Michi-
gan Supreme Court to now deny the rights of title and 
exclusive use that it clarified and enforced eight decades 
ago, and followed consistently thereafter. 
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  For the reasons set forth above, Petitioners respect-
fully request that this Court grant their Petition for Writ 
of Certiorari, reverse the decision of the Michigan Su-
preme Court, and determine that Petitioners hold title and 
exclusive rights of possession to the water’s edge of Lake 
Huron. 

Dated: December 8, 2005 

Respectfully submitted, 

SCOTT C. STRATTARD 
Counsel for Petitioners 
BRAUN, KENDRICK, 
 FINKBEINER, P.L.C. 
4301 Fashion Square Blvd. 
Saginaw, Michigan 48603 
(989) 498-2100 

DAVID L. POWERS 
Counsel of Record 
 for Petitioners 
SMITH, MARTIN, POWERS &
 KNIER, P.C. 
900 Washington Avenue 
Bay City, Michigan 48708 
(989) 892-3924 

 



i 

 
APPENDIX OF PETITIONER 

 
A. Opinion of Michigan Supreme Court dated 

July 29, 2005.........................................................App. 1 

B. Order of the Michigan Supreme Court Grant-
ing Motion to Confirm that Issue of Title to 
Previously Submerged Land Will Be Heard 
dated November 19, 2004...................................App. 96 

C. Order of Michigan Supreme Court Granting 
Leave to Appeal dated October 28, 2004...........App. 97 

D. Opinion of the Michigan Court of Appeals 
dated May 13, 2004 ............................................App. 98 

E. Order of Alcona County Circuit Court Grant-
ing Plaintiff Summary Disposition dated April 
25, 2002.............................................................App. 117 

F. Order Establishing Easement Rights dated 
June 25, 2002....................................................App. 119 

G. Order of Michigan Supreme Court Denying 
Defendants’/Appellees’ Motion for Rehearing 
dated September 14, 2005................................App. 123 



App. 1 

Michigan Supreme Court 
Lansing, Michigan 

                                                                                                   

Opinion Chief Justice: Justices: 
 Clifford W. Michael F. Cavanaugh 
 Taylor Elizabeth A. Weaver 
  Marilyn Kelly 
  Maura D. Corrigan 
  Robert P. Young, Jr. 
  Stephen J. Markman 
                                                                                                   

FILED JULY 29, 2005 

JOAN M. GLASS, 

  Plaintiff-Appellant, 

v No. 126409 

RICHARD A. GOECKEL and 
KATHLEEN D. GOECKEL, 

  Defendants-Appellees. 
                                                    

BEFORE THE ENTIRE BENCH 

CORRIGAN, J. 

  The issue presented in this case is whether the public 
has a right to walk along the shores of the Great Lakes 
where a private landowner ostensibly holds title to the 
water’s edge. To resolve this issue we must consider two 
component questions: (1) how the public trust doctrine 
affects private littoral1 title; and (2) whether the public 

 
  1 Modern usage distinguishes between “littoral” and “riparian,” 
with the former applying to seas and their coasts and the latter 

(Continued on following page) 
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trust encompasses walking among the public rights 
protected by the public trust doctrine. 

  Despite the competing legal theory offered by Justice 
Markman, our Court unanimously agrees that plaintiff 
does not interfere with defendants’ property rights when 
she walks within the area of the public trust. Yet we 
decline to insist, as do Justices Markman and Young, that 
submersion2 at a given moment defines the boundary of 
the public trust. Similarly, we cannot leave uncorrected 
the Court of Appeals award to littoral landowners of a 
“right of exclusive use” down to the water’s edge, which 
upset the balance between private title and public rights 
along our Great Lakes and disrupted a previously quiet 
status quo. 

  Plaintiff Joan Glass asserts that she has the right to 
walk along Lake Huron. Littoral landowners defendants 
Richard and Kathleen Goeckel maintain that plaintiff 
trespasses on their private land when she walks the 
shoreline. Plaintiff argues that the public trust doctrine, 

 
applying to rivers and streams. Black’s Law Dictionary (7th ed). Our 
case law has not always precisely distinguished between the two terms. 
Consistent with our recognition that the common law of the sea applies 
to our Great Lakes, see People v Silberwood, 110 Mich 103, 108; 67 NW 
1087 (1896), citing Illinois Central R Co v Illinois, 146 US 387, 437; 13 
S Ct 110; 36 L Ed 1018 (1892), we will describe defendants’ property as 
littoral property. Although we have attempted to retain consistency in 
terminology throughout our discussion, we will at times employ the 
term “riparian” when the facts or the language previously employed so 
dictate. For example, a littoral owner of property on the Great Lakes 
holds riparian rights as a consequence of owning waterfront property. 
See Hilt v Weber, 252 Mich 198, 225; 233 NW 159 (1930). 

  2 We note that, in the view of our colleagues, “submerged land” 
includes not only land that lies beneath visible water, but wet sands 
that are “infused with water.” See post at 52. 
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which is a legal principle as old as the common law itself, 
and the Great Lakes Submerged Lands Act (GLSLA), MCL 
324.32501 et seq.,3 protect her right to walk along the 
shore of Lake Huron unimpeded by the private title of 
littoral landowners. Plaintiff contends that the public 
trust doctrine and the GLSLA preserve public rights in the 
Great Lakes and their shores that limit any private 
property rights enjoyed by defendants. 

  Although we find plaintiff ’s reliance on the GLSLA 
misplaced, we conclude that the public trust doctrine does 
protect her right to walk along the shores of the Great 
Lakes. American law has long recognized that large bodies 
of navigable water, such as the oceans, are natural re-
sources and thoroughfares that belong to the public. In our 
common-law tradition, the state, as sovereign, acts as 
trustee of public rights in these natural resources. Conse-
quently, the state lacks the power to diminish those rights 
when conveying littoral property to private parties. This 
“public trust doctrine,” as the United States Supreme 
Court stated in Illinois Central R Co v Illinois, 146 US 
387, 435; 13 S Ct 110; 36 L Ed 1018 (1892) (Illinois Central 
I), and as recognized by our Court in Nedtweg v Wallace, 
237 Mich 14, 16-23; 208 NW 51 (1926), applies not only to 
the oceans, but also to the Great Lakes. 

  Pursuant to this longstanding doctrine, when the 
state (or entities that predated our state’s admission to the 
Union) conveyed littoral property to private parties, that 
property remained subject to the public trust. In this case, 

 
  3 The Great Lakes Submerged Lands Act, formerly MCL 322.701 et 
seq., is now part of Michigan’s Natural Resources and Environmental 
Protection Act, MCL 324.101 et seq. 
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the property now owned by defendants was originally 
conveyed subject to specific public trust rights in Lake 
Huron and its shores up to the ordinary high water mark. 
The ordinary high water mark lies, as described by Wis-
consin, another Great Lakes state, where “ ‘the presence 
and action of the water is so continuous as to leave a 
distinct mark either by erosion, destruction of terrestrial 
vegetation, or other easily recognized characteristic.’ ” 
State v Trudeau, 139 Wis 2d 91, 102; 408 NW2d 337 (1987) 
(citation omitted).4 Consequently, although defendants 
retain full rights of ownership in their littoral property, 
they hold these rights subject to the public trust. 

  We hold, therefore, that defendants cannot prevent 
plaintiff from enjoying the rights preserved by the public 
trust doctrine. Because walking along the lakeshore is 
inherent in the exercise of traditionally protected public 
rights of fishing, hunting, and navigation, our public trust 
doctrine permits pedestrian use of our Great Lakes, up to 
and including the land below the ordinary high water 
mark. Therefore, plaintiff, like any member of the public, 
enjoys the right to walk along the shore of Lake Huron on 
land lakeward of the ordinary high water mark. Accord-
ingly, we reverse the judgment of the Court of Appeals and 
remand this case to the trial court for further proceedings 
consistent with this opinion. 

 
  4 We refer to a similarly situated sister state not for the entirety of 
its public trust doctrine, but for a credible definition of a term long 
employed in our jurisprudence. Despite Justice Markman’s protestation 
over upsetting settled rules, see, e.g., post at 37, we have recourse to 
this persuasive definition because, as noted by Justice Young, this area 
of law has been characterized by critical terms receiving less than 
precise definition. See post at 1. 
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FACTS AND PROCEDURAL HISTORY 

  Defendants own property on the shore of Lake Huron, 
and their deed defines one boundary as “the meander line 
of Lake Huron.”5 Plaintiff owns property located across the 
highway from defendants’ lakefront home. This case 
originally arose as a dispute over an express easement. 
Plaintiff ’s deed provides for a fifteen-foot easement across 
defendants’ property “for ingress and egress to Lake 
Huron,” and she asserts that she and her family members 
have used the easement consistently since 1967 to gain 
access to the lake. The parties have since resolved their 
dispute about plaintiff ’s use of that easement. 

  This present appeal concerns a different issue: plain-
tiff ’s right as a member of the public to walk along the 
shoreline of Lake Huron, irrespective of defendants’ 
private title. During the proceedings below, plaintiff 
sought to enjoin defendants from interfering with her 
walking along the shoreline. Defendants sought summary 
disposition under MCR 2.116(C)(8) and (9), for failure to 
state a claim upon which relief may be granted and for 
failure to state a defense. Defendants argued that, as a 
matter of law, plaintiff could not walk on defendants’ 
property between the ordinary high water mark and the 
lake without defendants’ permission. 

 
  5 We note that the parties do not contest the terms of the deed by 
which defendants own their property. We take as given that defendants 
hold title to their property according to the terms of their deed. The 
record does not reflect any argument over the meaning of the term 
“meander line” in this context. The issue before us is not how far 
defendants’ private littoral title extends, but how the public trust 
affects that title. 
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  The trial court granted plaintiff summary disposition 
under MCR 2.116(I)(2). Although the court concluded that 
no clear precedent controls resolution of the issue, it held 
that plaintiff had the right to walk “lakewards of the 
natural ordinary high water mark” as defined by the 
GLSLA. 

  The Court of Appeals reversed the trial court’s order 
in a published opinion. 262 Mich App. 29; 683 NW2d 719 
(2004). It stated “[t]hat the state of Michigan holds in trust 
the submerged lands beneath the Great Lakes within its 
borders for the free and uninterrupted navigation of the 
public. . . . ” Id. at 42. The Court held that, apart from 
navigational issues, the state holds title to previously 
submerged land, subject to the exclusive use of the ripar-
ian owner up to the water’s edge. Id. at 43. Thus, under 
the Court of Appeals analysis, neither plaintiff nor any 
other member of the public has a right to traverse the land 
between the statutory ordinary high water mark and the 
literal water’s edge. 

  We subsequently granted leave to appeal. 471 Mich 
904 (2004). 

 
STANDARD OF REVIEW 

  We review de novo the grant or denial of a motion for 
summary disposition. Maiden v Rozwood, 461 Mich 109, 
118; 597 NW2d 817 (1999). In a motion under MCR 
2.116(C)(8), “[a]ll well-pleaded factual allegations are 
accepted as true and construed in a light most favorable to 
the nonmovant.” Maiden, supra at 119. As we stated in 
Nasser v Auto Club Ins. Ass’n, 435 Mich 33, 47; 457 NW2d 
637 (1990), “a motion for summary disposition under MCR 
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2.116(C)(9) is tested solely by reference to the parties’ 
pleadings.” 

 
ANALYSIS 

I. THE HISTORY OF THE PUBLIC TRUST DOCTRINE 

  Throughout the history of American law as descended 
from English common law, our courts have recognized that 
the sovereign must preserve and protect navigable waters 
for its people. This obligation traces back to the Roman 
Emperor Justinian, whose Institutes provided, “Now the 
things which are, by natural law, common to all are these: 
the air, running water, the sea, and therefore the sea-
shores. Thus, no one is barred access to the seashore. . . . ” 
Justinian, Institutes, book II, title I, § 1, as translated in 
Thomas, The Institutes of Justinian, Text, Translation and 
Commentary (Amsterdam: North-Holland Publishing 
Company, 1975), p 65; see also 9 Powell, Real Property, 
§ 65.03(2), p 65-39 n 2, quoting a different translation. The 
law of the sea, as developed through English common law, 
incorporated the understanding that  

both the title and the dominion of the sea, and of 
rivers and arms of the sea, where the tide ebbs 
and flows, and of all the lands below high water 
mark, within the jurisdiction of the Crown of 
England, are in the King. Such waters, and the 
lands which they cover, either at all times, or at 
least when the tide is in, are incapable of ordi-
nary and private occupation, cultivation and im-
provement; and their natural and primary uses 
are public in their nature, for highways of naviga-
tion and commerce, domestic and foreign, and for 
the purpose of fishing by all the King’s subjects. 
Therefore the title, jus privatum, in such lands . . . 
belongs to the King as the sovereign; and the 
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dominion thereof, jus publicum, is vested in him 
as the representative of the nation and for the 
public benefit. [Shively v Bowlby, 152 US 1, 11; 
14 S Ct 548; 38 L Ed 331 (1894).] 

  This rule – that the sovereign must sedulously guard 
the public’s interest in the seas for navigation and fishing 
– passed from English courts to the American colonies, to 
the Northwest Territory, and, ultimately, to Michigan. See 
Nedtweg, supra at 17; accord Phillips Petroleum Co v 
Mississippi, 484 US 469, 473-474; 108 S Ct 791; 98 L Ed 
2d 877 (1988), quoting Shively, supra at 57. 

  Michigan’s courts recognized that the principles that 
guaranteed public rights in the seas apply with equal force 
to the Great Lakes. Thus, we have held that the common 
law of the sea applies to the Great Lakes. See Hilt v Weber, 
252 Mich 198, 213, 217; 233 NW 159 (1930); People v 
Silberwood, 110 Mich 103, 108; 67 NW 1087 (1896). 
In particular, we have held that the public trust doctrine 
from the common law of the sea applies to the Great 
Lakes.6 See Nedtweg, supra at 16-23; Silberwood, supra 
at 108; State v Venice of America Land Co, 160 Mich 680, 
702; 125 NW 770 (1910); accord Illinois Central I, supra at 
437. 

  Accordingly, under longstanding principles of Michi-
gan’s common law, the state, as sovereign, has an obliga-
tion to protect and preserve the waters of the Great Lakes 
and the lands beneath them for the public.7 The state 

 
  6 In this decision, we consider the public trust doctrine only as it 
has applied to the Great Lakes and do not consider how it has applied 
to inland bodies of water. 

  7 Although not implicated in this case, we note that the Great 
Lakes and the lands beneath them remain subject to the federal 

(Continued on following page) 
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serves, in effect, as the trustee of public rights in the Great 
Lakes for fishing, hunting, and boating for commerce or 
pleasure. See Nedtweg, supra at 16; Venice of America 
Land Co, supra at 702; State v Lake St Clair Fishing & 
Shooting Club, 127 Mich 580, 586; 87 NW 117 (1901); 
Lincoln v Davis, 53 Mich 375, 388; 19 NW 103 (1884). 

  The state, as sovereign, cannot relinquish this duty to 
preserve public rights in the Great Lakes and their natu-
ral resources. As we stated in Nedtweg, supra at 17:  

  The State may not, by grant, surrender such 
public rights any more than it can abdicate the 
police power or other essential power of govern-
ment. But this does not mean that the State 
must, at all times, remain the proprietor of, as 
well as the sovereign over, the soil underlying 
navigable waters. . . . The State of Michigan has 
an undoubted right to make use of its proprietary 
ownership of the land in question, [subject only 
to the paramount right of] the public [to] enjoy 
the benefit of the trust.  

Therefore, although the state retains the authority to 
convey lakefront property to private parties, it necessarily 
conveys such property subject to the public trust. 

 
navigational servitude. This servitude preserves for the federal 
government control of all navigable waters “for the purpose of regulat-
ing and improving navigation. . . .” Gibson v United States, 166 US 269, 
271-272; 17 S Ct 578; 41 L Ed 996 (1897). “[A]lthough the title to the 
shore and submerged soil is in the various States and individual owners 
under them, it is always subject to the servitude in respect of naviga-
tion created in favor of the Federal government by the Constitution.” 
Id. at 272. Apart from this servitude, the federal government has 
relinquished to the state any remaining ownership rights in the Great 
Lakes. See 43 USC 1311. 
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  At common law, our courts articulated a distinction 
between jus privatum and jus publicum to capture this 
principle: the alienation of littoral property to private 
parties leaves intact public rights in the lake and its 
submerged land. See Nedtweg, supra at 20; McMorran 
Milling Co v C H Little Co, 201 Mich 301, 313; 167 NW 
990 (1918); Sterling v Jackson, 69 Mich 488, 506-507; 37 
NW 845 (1888) (Campbell, J., dissenting); see also Collins 
v Gerhardt, 237 Mich 38, 55; 211 NW 115 (1926) (Fellows, 
J., concurring) (recognizing the “different character” of the 
rights held by the federal government as proprietor and as 
trustee in an inland navigable stream); Lorman v Benson, 
8 Mich 18, 27-28 (1860) (reciting the common-law distinc-
tion between jus publicum and jus privatum in a case 
involving ownership of a riverbed).8 

  Jus publicum refers to public rights in navigable 
waters and the land covered by those waters;9 jus priva-
tum, in contrast, refers to private property rights held 

 
  8 Indeed, other states also recognize the distinction between 
private title and public rights. See, e.g., State v Longshore, 141 Wash 2d 
414, 427; 5 P3d 1256 (2000) (“The state’s ownership of tidelands and 
shorelands is comprised of two distinct aspects – the jus privatum and 
the jus publicum.”); Smith v State, 153 AD2d 737, 739-740; 545 NYS2d 
203 (1989) (“This doctrine grows out of the common-law concept of the 
jus publicum, the public right of navigation and fishery which super-
sedes a private right of jus privatum.”) (citations omitted); Bell v Town 
of Wells, 557 A2d 168, 172-173 (Me, 1989) (stating that the different 
types of title in the same shore property “remain in force” to this day); 
see also RW Docks & Slips v State, 244 Wis 2d 497, 509-510; 628 NW2d 
781 (2001) (applying the public trust doctrine as adopted in its state 
constitution). 

  9 See Black’s Law Dictionary (7th ed), defining “jus publicum” as 
“[t]he right, title, or dominion of public ownership; esp., the govern-
ment’s right to own real property in trust for the public benefit.” 
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subject to the public trust.10 As the United States Supreme 
Court explained in Shively, supra at 13: 

  In England, from the time of Lord Hale, it 
has been treated as settled that the title in the 
soil of the sea, or of arms of the sea, below the 
ordinary high water mark, is in the King, except 
so far as an individual or a corporation has ac-
quired rights in it by express grant or by pre-
scription or usage; and that this title, jus 
privatum, whether in the King or in a subject, is 
held subject to the public right, jus publicum, of 
navigation and fishing. [Citations omitted.]  

Thus, when a private party acquires littoral property from 
the sovereign, it acquires only the jus privatum. Our 
courts have continued to recognize this distinction be-
tween private title and public rights when they have 
applied the public trust doctrine. Public rights in certain 
types of access to the waters and lands beneath them 
remain under the protection of the state. Under the public 
trust doctrine, the sovereign never had the power to 
eliminate those rights, so any subsequent conveyances of 
littoral property remain subject to those public rights. See 
Nedtweg, supra at 17; see also People ex rel Director of 
Conservation v Broedell, 365 Mich 201, 205; 112 NW2d 517 
(1961). Consequently, littoral landowners have always 
taken title subject to the limitation of public rights pre-
served under the public trust doctrine. 

 

 
  10 See id., defining “jus privatum” as “[t]he right, title, or dominion 
of private ownership.”  
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II. THE SCOPE OF THE PUBLIC TRUST DOCTRINE 

  Having established that the public trust doctrine is 
alive and well in Michigan, we are required in this appeal 
to examine the scope of the doctrine in Michigan: whether 
it extends up to the ordinary high water mark or whether, 
as defendants argue, it applies only to land that is actually 
below the waters of the Great Lakes at any particular 
moment. 

 
A. THE GREAT LAKES SUBMERGED LANDS ACT 

  Plaintiff argues that the Legislature defined the scope 
of the public trust doctrine and established the outer 
limits of the doctrine in the GLSLA, thus supplanting our 
case law. This act, according to plaintiff, manifests a 
legislative intent to claim all land lakeward of the ordi-
nary high water mark. Thus, plaintiff claims that the 
public trust extends to all land below the ordinary high 
water mark as defined in the act, which states that “the 
ordinary high-water mark shall be at the following eleva-
tions above sea level, international Great Lakes datum of 
1955: Lake Superior, 601.5 feet; Lakes Michigan and 
Huron, 579.8 feet; Lake St. Clair, 574.7 feet; and Lake 
Erie, 571.6 feet.” MCL 324.32501. 

  We find plaintiff ’s reliance on the GLSLA to be 
misplaced. First, the act does not show a legislative intent 
to take title to all land lakeward of the ordinary high 
water mark. MCL 324.32502 provides:  

  The lands covered and affected by this part 
are all of the unpatented lake bottomlands and 
unpatented made lands in the Great Lakes, in-
cluding the bays and harbors of the Great Lakes, 
belonging to the state or held in trust by it, 
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including those lands that have been artificially 
filled in. The waters covered and affected by this 
part are all of the waters of the Great Lakes 
within the boundaries of the state. This part 
shall be construed so as to preserve and protect 
the interests of the general public in the lands 
and waters described in this section, to provide 
for the sale, lease, exchange, or other disposition 
of unpatented lands and the private or public use 
of waters over patented and unpatented lands, 
and to permit the filling in of patented sub-
merged lands whenever it is determined by the 
department that the private or public use of 
those lands and waters will not substantially af-
fect the public use of those lands and waters for 
hunting, fishing, swimming, pleasure boating, or 
navigation or that the public trust in the state 
will not be impaired by those agreements for use, 
sales, lease, or other disposition. The word “land” 
or “lands” as used in this part refers to the afore-
said described unpatented lake bottomlands and 
unpatented made lands and patented lands in 
the Great Lakes and the bays and harbors of the 
Great Lakes lying below and lakeward of the 
natural ordinary high-water mark, but this part 
does not affect property rights secured by virtue 
of a swamp land grant or rights acquired by ac-
cretions occurring through natural means or 
reliction. For purposes of this part, the ordinary 
high-water mark shall be at the following eleva-
tions above sea level, international Great Lakes 
datum of 1955: Lake Superior, 601.5 feet; Lakes 
Michigan and Huron, 579.8 feet; Lake St. Clair, 
574.7 feet; and Lake Erie, 571.6 feet.  

The first sentence of this section states that the act applies 
only to “unpatented lake bottomlands” and “unpatented 
made lands.” The fourth sentence, however, defines “land” 
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or “lands” in the act as including not only the bottomlands 
and made lands described in the first sentence, but also 
“patented lands in the Great Lakes and the bays and 
harbors of the Great Lakes lying below and lakeward of 
the natural ordinary high-water mark. . . .”11 Thus, the act 
covers both publicly owned land (the lake bottomlands and 
made lands described in the first sentence) and privately 
owned land that was once owned by the state (patented 
land below the ordinary high water mark). In other words, 
the act reiterates the state’s authority as trustee of the 
inalienable jus publicum, which extends over both publicly 
and privately owned lands. The act makes no claims to 
alter the delineation of the jus privatum of individual 
landowners. 

  Moreover, the act never purports to establish the 
boundaries of the public trust. Rather, the GLSLA estab-
lishes the scope of the regulatory authority that the 
Legislature exercises, pursuant to the public trust doc-
trine. Indeed, most sections of the act merely regulate the 
use of land below the ordinary high water mark.12 The only 

 
  11 A land patent is “[a]n instrument by which the government 
conveys a grant of public land to a private person.” Black’s Law 
Dictionary (7th ed), p 1147. 

  12 Section 32503 provides that the Department of Environmental 
Quality (DEQ) may enter into agreements regarding land use or 
alienate unpatented land to the extent that doing so will not impair 
“the public trust in the waters. . . .” MCL 324.32503. Section 32504 
governs applications for deeds or leases to unpatented lands. MCL 
324.32504. Section 32504a concerns the restoration and maintenance of 
lighthouses. MCL 324.32504a. Section 32505 covers unpatented lake 
bottomlands and unpatented made lands, again providing that such 
lands may be conveyed as long as the public trust “will not be impaired 
or substantially injured.” MCL 324.32505. Sections 32506 through 
32509 concern the valuation of unpatented lands and various adminis-
trative matters (with § 32509 delegating authority to promulgate rules 

(Continued on following page) 
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section of the act that purports to deal with property 
rights is § 32511, MCL 324.32511: 

  A riparian owner may apply to the depart-
ment for a certificate suitable for recording indi-
cating the location of his or her lakeward 
boundary or indicating that the land involved 
has accreted to his or her property as a result of 
natural accretions or placement of a lawful, per-
manent structure. The application shall be ac-
companied by a fee of $200.00 and proof of 
upland ownership.  

As shown previously, a vital distinction in public trust law 
exists between private title (jus privatum) and those 
public rights that limit that title (jus publicum). Section 
32511 only establishes a mechanism for landowners to 
certify the boundary of their private property (jus priva-
tum). The boundary of the public trust (jus publicum) – 
distinct from a boundary on private littoral title – remains 
a separate question, a question that the act does not 
answer. 

  Finally, plaintiff also relies on the following language 
in § 32502 to argue that the GLSLA establishes the scope 
of the public trust doctrine:  

 
to the DEQ). MCL 324.32506 through 324.32509. Section 32510 
establishes that a violation of the act is a misdemeanor punishable by 
imprisonment or a fine. MCL 324.32510. Prohibited acts are defined in 
§ 32512, MCL 324.32512, with § 32512a, MCL 324.32512a, specifically 
focusing on the removal of vegetation. Sections 32513 and 32514 return 
to administrative matters, such as applications for permits and public 
notice of hearing. MCL 324.32513 and 324.32514. Section 32515, MCL 
324.32515, deals with enlargement of waterways, and § 32516, MCL 
324.32516, returns again to the removal of vegetation.  
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  This part [the GLSLA] shall be construed so 
as to preserve and protect the interests of the 
general public in the lands and waters described 
in this section, to provide for the sale, lease, ex-
change, or other disposition of unpatented lands 
and the private or public use of waters over pat-
ented and unpatented lands, and to permit the 
filling in of patented submerged lands whenever 
it is determined by the department that the pri-
vate or public use of those lands and waters will 
not substantially affect the public use of those 
lands and waters for hunting, fishing, swimming, 
pleasure boating, or navigation or that the public 
trust in the state will not be impaired by those 
agreements for use, sales, lease, or other disposi-
tion.13 

Again, plaintiff ’s reliance on this section is misplaced. 
This sentence states that the act will be construed to 
protect the public interest. But that rule of construction 
begs the question and cannot resolve whether the public 
has an interest in a littoral property in the first place. It 
provides no reason to expand the public trust beyond the 
limits established at common law. Thus, we must look 
elsewhere to determine the precise scope of the public 
trust to which § 32502 refers.14 

 
  13 MCL 324.32502.  

  14 The Legislature has recognized the public trust in other contexts 
as well. As early as 1913, the Legislature had made provision for the 
disposition and preservation of the public trust by entrusting trust 
lands and waters to the care of the predecessor of the DEQ. See 1913 
PA 326, 1915 CL 606 et seq.; see also Nedtweg, supra at 18 (upholding 
the constitutionality of the act because any authorized uses would yield 
to the “rights of the public”). In addition, the Legislature has conveyed 
small fractions of the lakes and shoreline to private parties, though 

(Continued on following page) 
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B. THE PUBLIC TRUST DOCTRINE AS APPLIED TO THE 
GREAT LAKES 

  Because the GLSLA does not define the scope of the 
public trust doctrine in Michigan, we must turn again to 
our common law. 

  In applying the public trust doctrine to the oceans, 
courts have traditionally held that rights protected by this 
doctrine extend from the waters themselves and the lands 
beneath them to a point on the shore called the “ordinary 
high water mark.” See, e.g., Shively, supra at 13; Hardin v 
Jordan, 140 US 371, 381; 11 S Ct 808; 35 L Ed 428 (1891); 
see also Hargrave’s Law Tracts, 11, 12, quoted in Shively, 
supra at 12 (“ ‘The shore is that ground that is between the 
ordinary high water and low water mark [and this ground 
belongs to the sovereign.]’ ”). The United States Supreme 
Court described this common-law concept of the “high 
water mark” in Borax Consolidated, Ltd v Los Angeles, 296 
US 10, 22-23; 56 S Ct 23; 80 L Ed 9 (1935):  

  The tideland extends to the high water 
mark. This does not mean . . . a physical mark 
made upon the ground by the waters; it means 
the line of high water as determined by the 
course of the tides. By the civil law, the shore ex-
tends as far as the highest waves reach in winter. 
But by the common law, the shore “is confined to 
the flux and reflux of the sea at ordinary tides.” 
It is the land “between ordinary high and low-
water mark, the land over which the daily tides 
ebb and flow. When, therefore, the sea, or a bay, 
is named as a boundary, the line of ordinary 

 
only after ensuring that such conveyances did not disturb the public 
trust. See, e.g., 1954 PA 41; 1959 PA 31; 1959 PA 84. 
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high-water mark is always intended where the 
common law prevails.” [Citations omitted.] 

  An “ordinary high water mark” therefore has an 
intuitive meaning when applied to tidal waters. Because of 
lunar influence, ocean waves ebb and flow, thus reaching 
one point on the shore at low tide and reaching a more 
landward point at high tide. The latter constitutes the 
high water mark on a tidal shore. The land between this 
mark and the low water mark is submerged on a regular 
basis, and so remains subject to the public trust doctrine 
as “submerged land.” See, e.g., Illinois Central R Co v 
Chicago, 176 US 646, 660; 20 S Ct 509; 44 L Ed 622 (1900) 
(Illinois Central II) (“But it is equally well settled that, in 
the absence of any local statute or usage, a grant of lands 
by the State does not pass title to submerged lands below 
[the] high water mark. . . .”) (Citations omitted; emphasis 
added.) 

  Michigan’s courts have adopted the ordinary high 
water mark as the landward boundary of the public trust. 
For example, in an eminent domain case concerning 
property on a bay of Lake Michigan, we held that public 
rights end at the ordinary high water mark. Peterman v 
Dep’t of Natural Resources, 446 Mich 177, 198-199; 521 
NW2d 499 (1994).15 Thus, we awarded damages for de-
struction of the plaintiff ’s property above the ordinary 
high water mark that resulted from construction by the 
state (which occurred undisputedly in the water and 
within the public trust). Id. Similarly, in an earlier case 

 
  15 This decision relied not simply on a “navigational servitude” 
unique to that case, but rooted that “navigational servitude” in the 
public trust doctrine. See id. at 194 n 22, citing Collins, supra at 45-46; 
Venice of America Land Co, supra; Nedtweg, supra at 16-17. 
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where the state asserted its control under the public trust 
doctrine over a portion of littoral property, the Court also 
employed the high water mark as the boundary of the 
public trust. Venice of America Land Co, supra at 701-702. 

  Our Court has previously suggested that Michigan 
law leaves some ambiguity regarding whether the high or 
low water mark serves as the boundary of the public trust. 
See Broedell, supra at 205-206. But the established dis-
tinction in public trust jurisprudence between public 
rights (jus publicum) and private title (jus privatum) 
resolves this apparent ambiguity. Cases that seem to 
suggest, at first blush, that the public trust ends at the 
low water mark actually considered the boundary of the 
littoral owner’s private property (jus privatum) rather 
than the boundary of the public trust (jus publicum).16 

 
  16 See La Porte v Menacon, 220 Mich 684; 190 NW 655 (1922) 
(resolving a dispute between private landowners over a deed term and 
bounding property at the low water mark); Lake St Clair Fishing & 
Shooting Club, supra at 587, 594-595 (setting the boundary of private 
title at the low water mark, while simultaneously endorsing Shively 
and Illinois Central I and II); Silberwood, supra at 107 (reciting the 
holdings of other jurisdictions that a riparian owner’s fee ends at the 
low water mark); Lincoln, supra at 384 (considering the boundaries of a 
grant made by the federal government, rather than the boundary on 
what the government retained). In Collins, supra at 60 (Fellows, J., 
concurring), our Court differed and used the high water mark as the 
boundary to private title, but that case involved property on an inland 
stream.  

  In People v Warner, 116 Mich 228, 239; 74 NW 705 (1898), the 
Court appeared to place a single boundary between the riparian 
owner’s title and state control, stating that “[t]he adjoining proprietor’s 
fee stops [at the high or low water mark], and there that of the State 
begins.” Yet this boundary marks “the limit of private ownership.” Id. 
This recalls the fact that the state might hold proprietary title or, 
separate from that title, title as trustee to preserve the waters and 
lands beneath them on behalf of the public. The Court proceeded to 
distinguish the state’s interest in the waters from the interest of the 

(Continued on following page) 
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Because the public trust doctrine preserves public rights 
separate from a landowner’s fee title, the boundary of the 
public trust need not equate with the boundary of a 
landowner’s littoral title. Rather, a landowner’s littoral 
title might extend past the boundary of the public trust.17 
Our case law nowhere suggests that private title necessar-
ily ends where public rights begin. To the contrary, the 
distinction we have drawn between private title and public 
rights demonstrates that the jus privatum and the jus 
publicum may overlap. 

  Nor does this recognition of the potential for overlap 
represent a novel invention. While not binding on Michigan, 
other courts have similarly accommodated the same practi-
cal challenge of fixing boundaries on shifting waters: they 
acknowledged the possibility of public rights coextensive 

 
public in navigation, fish, and fowl. Id. Thus, in context, the Warner 
Court recognized a boundary on a riparian title, a title that remained 
subject to the public trust. But the Court did not equate that boundary 
with the limit of the public trust. 

  17 Although in the context of an inland stream case, Justice Fellows 
noted the possibility of different boundaries on the public trust and 
riparian ownership in his concurring opinion in Collins, supra at 52, 
quoting Bickel v Polk, 5 Del 325, 326 (Del Super, 1851):  

  “The right of fishing in all public streams where the 
tide ebbs and flows, is a common right, and the owner of 
land adjoining tide water, though his title runs to low water 
mark, has not an exclusive right of fishing; the public have 
the right to take fish below high water mark, though upon 
soil belonging to the individual, and would not be trespass-
ers in so doing; but if they take the fish above high water 
mark, or carry them above high water mark and land them 
on private property, this would be a trespass. . . . In all 
navigable rivers, where the tide ebbs and flows, the people 
have of common right the privilege of fishing, and of naviga-
tion, between high and low water mark; though it be over 
private soil.” 
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with private title. See, e.g., State v Korrer, 127 Minn 60, 
76; 148 NW 617 (1914) (Even if a riparian owner holds 
title to the ordinary low water mark, his title is absolute 
only to the ordinary high water mark and the intervening 
shore space between high and low water mark remains 
subject to the rights of the public.); see also North Shore, 
Inc v Wakefield, 530 NW2d 297, 301 (ND, 1995) (stating 
that neither the state nor the riparian owner held absolute 
interests between high and low water mark); Shaffer v 
Baylor’s Lake Ass’n, Inc, 392 Pa 493, 496; 141 A2d 583 
(1958) (subjecting private title held to low water mark to 
public rights up to high water mark); Flisrand v Madson, 
35 SD 457, 470-472; 152 NW 796 (1915) (same as Korrer, 
supra); Bess v Humboldt Co, 3 Cal App 4th 1544, 1549; 5 
Cal Rptr 2d 399 (1992) (noting that it is “well established” 
that riparian title to the low water mark remained subject 
to the public trust between high and low water marks). 

  In the instant case, the Court of Appeals relied exten-
sively on Hilt to set a boundary on where defendants’ 
property ended and where plaintiff ’s rights (as a member 
of the public) began. But our concern in Hilt was the 
boundary of a littoral landowner’s private title,18 rather 
than the boundary of the public trust. See Hilt, supra at 
206 (noting that the government conveyed title “to the 
water’s edge”). Indeed, the Hilt Court endorsed the Nedtweg 
Court’s discussion of the public trust and decided the issue 
of the boundary on private littoral title within the context of 

 
  18 Moreover, the particular issue in Hilt was the boundary of 
private title on relicted/accreted land, which is not at issue in the 
present case. 
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the public trust doctrine. See id. at 203, 224-225, 227.19 
Consequently, the Court of Appeals erred by granting 
defendants an exclusive right of use down to the water’s 
edge, because littoral property remains subject to the 
public trust and because defendants hold title according to 
the terms of their deed. 

  Our public trust doctrine employs a term, “the ordi-
nary high water mark,” from the common law of the sea 
and applies it to our Great Lakes. While this term has an 
obvious meaning when applied to tidal waters with regu-
larly recurring high and low tides, its application to 
nontidal waters like the Great Lakes is less apparent. See, 
e.g., Lincoln, supra at 385 (noting, amidst a discussion of 
the extent of private littoral title, some imperfection in an 
analogy between the Great Lakes and the oceans). In the 
Great Lakes, water levels change because of precipitation, 
barometric pressure, and other forces that lack the regu-
larity of lunar tides, which themselves exert a less notice-
able influence on the Great Lakes than on the oceans. 
Applying a term from the common law of the sea, despite 
the obvious difference between the oceans and the Great 
Lakes, has led to some apparent discontinuity in the 
terminology employed in our case law. Notwithstanding 

 
  19 The Hilt Court concluded by stating how the public trust 
doctrine affected a riparian owner’s private title:  

  While the upland owner, in a general way, has full and 
exclusive use of the relicted land, his enjoyment of its use, 
especially his freedom to develop and sell it, is clouded by 
the lack of fee title, the necessity of resorting to equity or to 
action for damages instead of ejectment to expel a squatter, 
and the overhanging threat of the State’s claim of right to 
occupy it for State purposes. The State, except for the para-
mount trust purposes, could make no use of the land. . . . 
[Id. at 227.] 
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some prior imprecision in its use, a term such as “ordinary 
high water mark” attempts to encapsulate the fact that 
water levels in the Great Lakes fluctuate. This fluctuation 
results in temporary exposure of land that may then 
remain exposed above where water currently lies. This 
land, although not immediately and presently submerged, 
falls within the ambit of the public trust because the lake 
has not permanently receded from that point and may yet 
again exert its influence up to that point. See Nedtweg, 
supra at 37 (setting apart from the public trust that land 
which is permanently exposed by the “recession of water” 
and so “rendered suitable for human occupation”). Thus, 
the ordinary high water mark still has meaning as applied 
to the Great Lakes and marks the boundary of land, even 
if not instantaneously submerged, included within the 
public trust. Our sister state, Wisconsin, defines the 
ordinary high water mark as  

the point on the bank or shore up to which the 
presence and action of the water is so continuous 
as to leave a distinct mark either by erosion, de-
struction of terrestrial vegetation, or other easily 
recognized characteristic. And where the bank or 
shore at any particular place is of such a charac-
ter that is impossible or difficult to ascertain 
where the point of ordinary high-water mark is, 
recourse may be had to other places on the bank 
or shore of the same stream or lake to determine 
whether a given stage of water is above or below 
ordinary high-water mark. [Diana Shooting Club 
v Husting, 156 Wis 261, 272; 145 NW 816 (1914), 
(citation omitted).]  

Although Diana Shooting Club involved a river, Wisconsin 
has applied this definition not only to inland waters, but 
also to the Great Lakes. See R W Docks & Slips, supra at 
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508-510; Trudeau, supra at 102.20 This definition has long 
served a state with which we share a border and that also 
has an extensive Great Lakes shoreline. 

  Although we do not import our sister state’s public 
trust doctrine where this Court has already spoken, we are 
persuaded to adopt this definition to clarify a term long 
used but little defined in our jurisprudence. Indeed, 
Wisconsin’s definition of ordinary high water mark is not 
far removed from meanings previously recognized in 
Michigan. See MCL 324.30101(i);211999 AC, R 281.301(j); 
Peterman, supra at 198 n 29 (noting a statutory definition 

 
  20 While an average member of the public may not require this 
degree of precision, Trudeau illustrates how a factual dispute over the 
location of the ordinary high water mark may be resolved. In that case, 
the parties presented evidence via expert witnesses. Id. at 108. For 
example, the state’s expert testified that he “analyzed several aerial 
photographs . . . , the government survey maps, the site’s present 
configuration, and stereo [three-dimensional] photographs. . . .” Id. 
Numerous resources exist to provide guidance to professionals. See, 
e.g., Simpson, River & Lake Boundaries: Surveying Water Boundaries-A 
Manual (Kingman, AZ: Plat Key Publishing, 1994); Cole, Water 
Boundaries (New York: J Wiley & Sons, 1997). Not surprisingly, this 
Court requires a survey based on proper monuments to establish an 
actual property line. Hurd v Hines, 346 Mich 70, 78-79; 77 NW2d 341 
(1956). The same requirement would apply for a boundary set by one of 
our Great Lakes. 

  21 Enacted after the GLSLA employed a standard based on 
International Great Lakes Datum for the Great Lakes, MCL 
324.30101(i), which contains definitions previously found in the former 
Inland Lakes and Streams Act, in relevant part provides:  

  “Ordinary-high water mark” means the line between 
upland and bottomland that persists through successive 
changes in water levels, below which the presence and ac-
tion of the water is so common or recurrent that the charac-
ter of the land is marked distinctly from the upland and is 
apparent in the soil itself, the configuration of the surface of 
the soil, and the vegetation. 
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regarding inland waters, now enacted as MCL 
324.30101(i), when considering the ordinary high water 
mark on Lake Michigan). This definition also parallels 
that employed by the federal government. See, e.g., 33 
CFR 328.3(e).22 Thus, we clarify the meaning of “ordinary 
high water mark” consistently with a definition that has 
served another Great Lakes state for some hundred years 
and is in accord with the term’s limited development in 
our own state. 

  The concepts behind the term “ordinary high water 
mark” have remained constant since the state first entered 
the Union up to the present: boundaries on water are 
dynamic and water levels in the Great Lakes fluctuate.23 
In light of this, the aforementioned factors will serve to 
identify the ordinary high water mark, but the precise 

 
  22 33 CFR 328.3(e) provides:  

  The term ordinary high water mark means that line on 
the shore established by the fluctuations of water and indi-
cated by physical characteristics such as clear, natural line 
impressed on the bank, shelving, changes in the character of 
soil, destruction of terrestrial vegetation, the presence of lit-
ter and debris, or other appropriate means that consider the 
characteristics of the surrounding areas. 

  23 As our Court has consistently recognized, water boundaries 
necessarily defy static definition. See Hilt, supra at 219. For example, 
the common law recognized riparian rights to accretion and reliction. 
This meant that riparian landowners gained private title to land 
adjacent to their property that gradually became permanently exposed 
through erosion or a change in water level. See Peterman, supra at 192-
193. The recognition of these riparian rights shows that our courts have 
refused to fix a line that defies natural processes. Also, the concept of a 
“moveable freehold” to accommodate the effects of accretion and 
reliction on the bounds of littoral title shows our acknowledgement of 
the shifting nature of water boundaries. See id., Klais v Danowski, 373 
Mich 262, 275-276; 129 NW2d 414 (1964), and Broedell, supra at 206, 
all quoting Hilt, supra at 219. 
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location of the ordinary high water mark at any given site 
on the shores of our Great Lakes remains a question of 
fact. 

 
III. THE PUBLIC TRUST INCLUDES WALKING WITHIN ITS 

BOUNDARIES 

  We have established thus far that the private title of 
littoral landowners remains subject to the public trust 
beneath the ordinary high water mark. But plaintiff, as a 
member of the public, may walk below the ordinary high 
water mark only if that practice receives the protection of 
the public trust doctrine. We hold that walking along the 
shore, subject to regulation (as is any exercise of public 
rights in the public trust) falls within the scope of the 
public trust. 

  To reiterate, the public trust doctrine serves to protect 
resources – here the waters of the Great Lakes and their 
submerged lands – shared in common by the public. See 
pp. 9-11 of this opinion; see also Venice of America Land 
Co, supra at 702 (noting that “the State of Michigan holds 
these lands in trust for the use and benefit of its people”). 
As trustee, the state must preserve and protect specific 
public rights below the ordinary high water mark and may 
permit only those private uses that do not interfere with 
these traditional notions of the public trust. See Obrecht v 
Nat’l Gypsum Co, 361 Mich 399, 412-413; 105 NW2d 143 
(1960). Yet its status as trustee does not permit the state, 
through any of its branches of government, to secure to 
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itself property rights held by littoral owners. See Hilt, 
supra at 224 (“The state must be honest.”).24 

  We first note that neither party contests that walking 
falls within public rights traditionally protected under our 
public trust doctrine. Rather, they dispute where, not 
whether, plaintiff may walk: below the literal water’s edge 
or below the ordinary high water mark. While the parties’ 
agreement on this point cannot determine the scope of 
public rights, this agreement does indicate the existence of 
a common sense assumption: walking along the lakeshore 
is inherent in the exercise of traditionally protected public 
rights. 

  Our courts have traditionally articulated rights 
protected by the public trust doctrine as fishing, hunting, 
and navigation for commerce or pleasure. See Nedtweg, 
supra at 16; Venice of America Land Co, supra at 702; 
Lake St Clair Fishing & Shooting Club, supra at 586; 
Lincoln, supra at 388.25 

 
  24 For example, in Hilt, supra at 225, we noted several riparian 
rights held by landowners whose property abuts water. These riparian 
rights include the “[u]se of the water for general purposes, as bathing, 
domestic use, etc.[,] . . . wharf [ing] out to navigability[,] . . . [a]ccess to 
navigable waters[, and] . . . [t]he right to accretions.” (Citations 
omitted.) Moreover, “[r]iparian rights are property, for the taking or 
destruction of which by the State compensation must be made, unless 
the use has a real and substantial relation to a paramount trust 
purpose.” Id.; see also Peterman, supra at 191. Thus, we have long 
recognized the value of riparian rights, but those rights remain ever 
subject to the “paramount” public trust. 

  25 Indeed, we have even noted that the public might cut ice or, in 
the context of inland waters, might float logs downriver. See Lake St 
Clair Fishing & Shooting Club, supra at 587; Grand Rapids Booming 
Co v Jarvis, 30 Mich 308, 319 (1874). 
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  In order to engage in these activities specifically 
protected by the public trust doctrine, the public must 
have a right of passage over land below the ordinary high 
water mark. Indeed, other courts have recognized a “right 
of passage” as protected with their public trust. See Town 
of Orange v Resnick, 94 Conn 573, 578; 109 A 864 (1920) 
(listing as public rights “fishing, boating, hunting, bathing, 
taking shellfish, gathering seaweed, cutting sedge and . . . 
passing and repassing”); Arnold v Mundy, 6 NJL 1, 12 
(1821) (reserving to the public the use of waters for “pur-
poses of passing and repassing, navigation, fishing, fowl-
ing, [and] sustenance”). 

  We can protect traditional public rights under our 
public trust doctrine only by simultaneously safeguarding 
activities inherent in the exercise of those rights. See e.g., 
Attorney General, ex rel Director of Conservation v Taggart, 
306 Mich 432, 435, 443; 11 NW2d 193 (1943) (permitting 
wading in a stream pursuant to the public trust doctrine). 
Walking the lakeshore below the ordinary high water 
mark is just such an activity, because gaining access to the 
Great Lakes to hunt, fish, or boat required walking to 
reach the water.26 Consequently, the public has always 
held a right of passage in and along the lakes. 

  Even before our state joined the Union, the Northwest 
Ordinance of 1787, art IV, protected our Great Lakes in 
trust: “The navigable waters leading into the Mississippi 
and St. Lawrence, and the carrying places between the 
same, shall be common highways and forever free. . . .” See 

 
  26 This does not imply a right of lateral access in the public, i.e., a 
right to traverse the land of littoral owners to reach the lands and 
waters held in trust. See, e.g., Collins, supra at 49. 
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Northwest Ordinance of 1787, art IV. Given that we must 
protect the Great Lakes as “common highways,” see id., we 
acknowledge that our public trust doctrine permits pedes-
trian use – in and of itself – of our Great Lakes, up to and 
including the land below the ordinary high water mark. 

  Yet in Hilt, supra at 226, our Court noted the rule 
stated by the Wisconsin Supreme Court in Doemel v Jantz, 
180 Wis 225; 193 NW 393 (1923): “[T]he public has no 
right of passage over dry land between low and high-water 
mark but the exclusive use is in the riparian owner. . . .” 
When read in context, this quotation does not represent a 
rejection of walking as impermissible within our public 
trust. As correctly described by Justice Markman, the Hilt 
Court cited this passage as part of its discussion regarding 
the Michigan Supreme Court’s correction of an earlier 
departure from the common law.27 See post at 51-53. But 
rather than adopting that rule from Doemel, the Hilt 
Court listed this rule, among others, to refute the notion 
that the state held “substantially absolute title” in the 
lakes and the lands beneath them. Hilt, supra at 224. 
Instead, “the State has title in its sovereign capacity,” id., 
pursuant to the public trust doctrine. Consequently, “the 
right of the State to use the bed of the lake, except for the 
trust purposes, is subordinate to that of the riparian 
owner.” Id. at 226, citing Town of Orange, supra at 578. In 
light of this exception for the public trust, littoral owners’ 
rights supersede public rights in the same property (by 

 
  27 The Kavanaugh cases departed from the common law by fixing 
the meander line as the boundary on private littoral title and by fixing 
the legal status of land below that line, regardless of subsequent 
physical changes. See Hilt, supra at 213; see also Kavanaugh v Rabior, 
222 Mich 68; 192 NW 623 (1923); Kavanaugh v Baird, 241 Mich 240; 
217 NW 2 (1928). 
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virtue of their ownership) only to the extent that littoral 
owners’ rights do not contravene the public trust. See id. 
When the Hilt Court recognized the greater rights of 
littoral property owners, it did not alter the public trust or 
preclude the public from walking within it. 

  We must conclude with two caveats. By no means does 
our public trust doctrine permit every use of the trust 
lands and waters. Rather, this doctrine protects only 
limited public rights, and it does not create an unlimited 
public right to access private land below the ordinary high 
water mark. See Ryan v Brown, 18 Mich 196, 209 (1869). 
The public trust doctrine cannot serve to justify trespass 
on private property. Finally, any exercise of these tradi-
tional public rights remains subject to criminal or civil 
regulation by the Legislature. 

 
IV. RESPONSE TO OUR COLLEAGUES 

  Our Court unanimously agrees that defendants 
cannot prevent plaintiff from walking along the shore of 
Lake Huron within the area of the public trust. Despite 
the separate theory that undergirds the analysis, Justices 
Markman and Young agree with the majority that plaintiff 
may walk along Lake Huron in the area of the public 
trust. 

  Moreover, the majority and our colleagues agree on 
several other points. We agree that the public trust doc-
trine, descended at common law, applies to our Great 
Lakes. See Hilt, supra at 202 (“[T]his Court has consis-
tently held that the State has title in fee in trust for the 
public to submerged beds of the Great Lakes within its 
boundaries.”). We further agree that the public trust 
doctrine requires the state as trustee to preserve public 
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rights in the lakes and lands submerged beneath them. 
See Nedtweg, supra at 16. Finally, we agree that plaintiff 
retains the same right to walk along the Great Lakes she 
has always held. Post at 50-52. That our colleagues dis-
agree with the other members of this Court over the 
particulars of how far those public rights extend ought not 
overshadow our fundamental agreement: plaintiff does not 
interfere with defendants’ property rights when she walks 
within the public trust. 

  Despite the sound and fury of Justice Markman’s 
concurring and dissenting opinion,28 we do not radically 
depart from our precedents or destabilize property rights 
by upholding and applying our common law. While our 
colleagues in dissent claim to maintain the status quo, 
they do not do so. Rather, the majority retains and clarifies 
the status quo. The trial court correctly permitted plaintiff 
to walk lakeward of the ordinary high water mark. The 
Court of Appeals also correctly recognized the importance 
of the public trust doctrine, though we reverse its re-
quirement that plaintiff walk only where water currently 
lies. 

  Yet our colleagues in dissent would repeat this error 
by continuing to grant an exclusive right of possession to 

 
  28 For example, Justice Markman predicts the appearance of fences 
along the shore. Yet to the extent that landowners may do as they see 
fit on their own property, they could always erect a fence. While we 
share Justice Markman’s desire to preserve any “long coexist[ence] in 
reasonable harmony,” post at 2 n 2, we find peculiar his implication that 
resolving an actual instance of disharmony between these parties or 
correcting the lower court’s departure from our common law equates 
with this Court’s endorsement of (or even comment on) property owners 
using fences. Were we to adopt our colleagues’ approach, littoral 
landowners could place fences as far down as the water’s edge. 
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littoral landowners. Indeed, they would compound this 
error by granting littoral landowners all property down to 
where unsubmerged land ends, which they locate at the 
water’s edge,29 regardless of the terms of landowners’ 
deeds.30 We would not so casually set aside the countless 
deeds that order property rights for the length of our state 
shoreline. We would not give away to littoral landowners 
the absolute title to public trust land preserved for the 
people. Such a departure would represent a grave distur-
bance to the property rights of littoral landowners and of 
the public. 

 
  29 Numerous states bound their public trust, not at an instantane-
ously defined “water’s edge,” but at their high water mark. See, e.g., 
Barboro v Boyle, 119 Ark 377, 385; 178 SW 378 (1915) (high water mark 
for a lake); Simons v French, 25 Conn 346, 352-353 (1856) (high water 
mark on tidal waters); Day v Day, 22 Md 530, 537 (1865) (high water 
mark on tidally influenced rivers and streams); State v Florida Natural 
Properties, Inc, 338 So 2d 13, 19 (Fla, 1976) (ordinary high water mark); 
Freeland v Pennsylvania R Co, 197 Pa 529, 539; 47 A 745 (1901) 
(ordinary high water mark); Allen v Allen, 19 RI 114, 115; 32 A 166 
(1895) (high water mark); State v Hardee, 259 SC 535, 541-542; 193 
SE2d 497 (1972) (high water mark on tidally influenced stream).  

  Indeed, references in other states to “water’s edge” often tie that 
term to either a high or low water mark. See, e.g., Concord Mfg Co v 
Robertson, 66 NH 1, 19-21; 25 A 718 (1890); Lamprey v State, 52 Minn 
181, 198; 53 NW 1139 (1893); Hazen v Perkins, 92 Vt 414, 419-421; 105 
A 249 (1918); Mont Code, § 70-16-201; ND Cent Code, § 47-01-15. 

  30 In the absence of a review of the myriad deeds by which land-
owners hold title to property on the Great Lakes, Justice Markman 
assumes that their deeds will describe, in some manner, the “water’s 
edge.” Yet, as he acknowledges, that water’s edge may shift. This could 
result in water reaching above the low water mark, even though a deed 
could convey title to the low water mark. See, e.g., La Porte v Menacon, 
220 Mich 684, 687; 190 NW 655 (1922) (enforcing a deed that extended 
private title to the “shore,” meaning the “water’s edge at its lowest 
mark”). 
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  Notwithstanding Justice Markman’s characterization 
of this case as “aberrational,” post at 4, 5, and 65, we have 
not invented the dispute presented to us. Nor do we have 
the luxury of forsaking public rights; our Court is one of 
the “sworn guardians of Michigan’s duty and responsibility 
as trustee of the [Great Lakes].” See Obrecht, supra at 
412. For the reasons described earlier in the opinion, we 
conclude that public rights may overlap with private title. 
Consequently, we refuse to enshrine – for the first time in 
our history – a solitary boundary between them. In this 
way, we preserve littoral title as landowners have always 
held it, and we preserve public rights always held by the 
state as trustee. 

  In dissent, our colleagues resist acknowledging the 
boundary of the public trust as the ordinary high water 
mark. To reach this conclusion, Justice Markman relies on 
cases concerning the boundary of private title, rather than 
the boundary of the public trust. See e.g., Silberwood; 
Lake St Clair Hunting & Fishing; Hilt.31 He refuses to 
accept our Court’s holding – in a case involving Lake 
Michigan – that “ ‘the limit of the public’s right is the 
ordinary high water mark. . . .’ ” Peterman, supra at 198 

 
  31 Justice Markman makes frequent reference to colonial cases, 
particularly relying on Massachusetts. But as that state’s high court 
has made clear, at common law the state owned to the mean high water 
line subject to public rights in navigation and fishing. See Opinion of 
the Justices to the House of Representatives, 365 Mass 681, 684-685; 313 
NE2d 561 (1974). What the court described as the colonial ordinance of 
1641 to 1647 changed the common law to allow private title to the low 
water mark, but even that extended title remained subject to public 
rights. Id. Unlike Massachusetts, no colonial ordinance altered the 
common-law concepts in Michigan. 
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(citation omitted).32 Although he criticizes the majority for 
vagueness with regard to the definition of that term,33 we 
clarify the meaning of that term in a way that allows for 
the fact-specific inquiry necessary to account for the range 
of physical forces and variety of landforms along our 
shoreline.34 We decline to draw, merely for a charade of 
clarity, a universal line along the Great Lakes without any 
factual development of the point in the instant case or 

 
  32 In seeming contradiction to his reading of Peterman, Justice 
Markman does accept that “the ‘ordinary high water mark’ is simply 
the outside edge of property that may . . . be regulated to preserve 
future navigational interests at times of high water. . . .” Post at 29. He 
also goes so far as to suggest that our Court has equated the high and 
low water marks, see post at 55, but the Warner Court on which he 
relies did not address that issue. Warner, supra at 239 (“If the absence 
of tides upon the Lakes, or their trifling effect if they can be said to 
exist, practically makes high and low water mark identical for the 
purpose of determining boundaries (a point we do not pass upon), the 
limit of private ownership is thereby marked.”).  

  Additionally, our precedent stands in contradiction to Justice 
Young’s intuition that the ordinary high water mark has no application 
in Michigan. See, e.g., Peterman, supra at 198-199 (calculating dam-
ages, at least in part, on the basis of the location of the ordinary high 
water mark). In contrast, the “wet sand” standard supported by Justice 
Young appears for the first time in our state in this case. We have 
serious reservations about adopting the view that he joins Justice 
Markman in advancing. See post at 49-51. 

  33 In apparent tension with his claim that the majority fails to rely 
on Michigan common law, Justice Markman purports to offer an 
authoritative definition for ordinary high water mark that derives from 
a federal case and a 1997 dictionary. See post at 41-42 & n 35. 

  34 We are unpersuaded that Justice Markman’s recitation of 
natural forces demonstrates a difficulty in ascertaining the ordinary 
high water mark, because those same forces operate to shift the 
“water’s edge.” See post at 43-48. If anything, the results of this 
scientific expedition show the complexity of arriving at a water-tight 
definition, rather than prove that the “water’s edge” concept escapes 
similar difficulties. 
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legal argument on an issue of significance to our state’s 
jurisprudence. 

  Nor does our colleagues’ “water’s edge” concept pro-
vide superior clarity. Although the term might intuitively 
appear to mean where the water meets land, Justice 
Markman expands the term to include sand dampened by 
water. See, e.g., post at 50 (“Because by definition such 
sands are infused with water, the wet sands fall within the 
definition of ‘submerged lands.’ ”). Our colleagues’ concep-
tion of “water’s edge” neglects to account for (1) geography 
where sand is absent; (2) sudden changes in water levels 
such as storm surges; (3) what degree of dampness suf-
fices: that identified by touch, sight, or a scientific review 
that could identify the presence of a single water molecule; 
and (4) the source of the water, where dampness may arise 
because of contact with a liquid, such as rain, other than 
water from the Great Lakes. Also, the instant-by-instant 
determination of a property boundary affords little cer-
tainty to littoral landowners. Given these serious difficul-
ties in applying our colleagues’ “water’s edge” rule and the 
absence of support in our case law, we refuse to shift the 
boundary on the public trust away from the ordinary high 
water mark. 

  As trustee, the state has an obligation to protect the 
public trust. The state cannot take what it already owns. 
Because private littoral title remains subject to the public 
trust, no taking occurs when the state protects and retains 
that which it could not alienate: public rights held pursu-
ant to the public trust doctrine.35 Certainly, the loss of 

 
  35 The United States Supreme Court has held that the issue before 
us is a matter of state property law. See Phillips Petroleum Co v 
Mississippi, 484 US 469, 475; 108 S Ct 791; 98 L Ed 2d 877 (1988) 

(Continued on following page) 
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littoral property or riparian rights could result from an 
unconstitutional taking. See, e.g., Peterman, supra at 198, 
208 (compensating the plaintiffs for losses above the 
ordinary high water mark); see also Bott v Natural Re-
sources Comm, 415 Mich 45, 80; 327 NW2d 838 (1982); 
Hilt, supra at 225. Yet, here, defendants have not lost any 
property rights. Rather, they retain their property subject 
to the public trust, just as all property that abuts the 
Great Lakes in Michigan remains subject to the public 
trust, pursuant to our common law. 

  Justice Markman also criticizes the majority for 
leaving unanswered many questions, several of which 
require the adoption of the legal framework that he 
proposed. Yet this case raises none of the questions that 
Justice Markman poses. In general, we reserve the judg-
ment of this Court for “actual cases and controversies” and 
do not “declare principles or rules of law that have no 
practical legal effect in the case before us. . . .” Federated 
Publications, Inc v City of Lansing, 467 Mich 98, 112; 649 
NW2d 383 (2002). Accordingly, we decline to rule on issues 
that are not before us. 

 

 
(“[T]he individual States have the authority to define the limits of the 
lands held in public trust and to recognize private rights in such lands 
as they see fit.”); see also Shively, supra at 40 (“[T]he title and rights of 
riparian or littoral proprietors in the soil below high water mark of 
navigable waters are governed by the local laws of the several States, 
subject, of course, to the rights granted to the United States by the 
Constitution.”). 
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V. CONCLUSION 

  We conclude that plaintiff, as a member of the public, 
may walk the shores of the Great Lakes below the ordi-
nary high water mark. Under longstanding common-law 
principles, defendants hold private title to their littoral 
property according to the terms of their deed and subject 
to the public trust. We therefore reverse the judgment of 
the Court of Appeals and remand this case to the trial 
court for further proceedings consistent with this opinion. 

Maura D. Corrigan 
Clifford W. Taylor 
Michael F. Cavanagh 
Elizabeth A. Weaver 
Marilyn Kelly 

 
YOUNG, J. (concurring in part and dissenting in part). 

  This case poses a deceptively simple question: where, 
if anywhere, can a member of the public walk on the 
private beach of one of our Great Lakes without trespass-
ing on a lakefront (littoral) owner’s property? 

  Although the question is simple, the answer, as amply 
demonstrated by the more than one hundred pages of the 
rival opinions filed in this case, is muddled by an abstruse 
body of precedent that has been less than precise in 
defining critical terms and issues. This was a well-briefed 
and argued case that has resulted in a vigorous debate 
within the Court. The opinions of the majority and Justice 
Markman present compelling, principled, but competing 
constructions of an ambiguous body of Michigan law and 
that of other jurisdictions concerning Great Lakes prop-
erty rights. In the final analysis, I believe that answer 
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offered by Justice Markman is more firmly anchored than 
that of the majority in the admittedly obscure property 
law of the Great Lakes. 

  I concur in the majority’s determination that the 
Great Lakes Submerged Lands Act (GLSLA), MCL 
324.32501 et seq., does not create a right to walk the 
shores of our Great Lakes. The Act plainly evinces the 
Legislature’s intent to regulate the use of land below what 
the International Great Lakes Datum identifies as the 
“ordinary high water mark,” rather than to define new 
public rights or limit established property rights.1 

  However, I join Justice Markman’s opinion with 
respect to the other issues presented by this appeal. Like 
Justice Markman, I believe the majority errs by recogniz-
ing a right that we have never before recognized – the 
right to “walk” the private beaches of our Great Lakes – 
and by granting public access to private shore land up to 
an ill-defined and utterly chimerical “ordinary high water 
mark” as described in the majority opinion.2 

  To be sure, the majority’s opinion constitutes a con-
certed and honest effort to give coherence to a very vague 
body of precedent. However admirable the majority’s 

 
  1 See ante at 14-19. 

  2 See ante at 19-30. The majority concedes that: “Applying a term 
[ordinary high water mark] from the common law of the sea, despite the 
obvious difference between the oceans and the Great Lakes, has lead to 
some apparent discontinuity in the terminology employed in our case 
law.” Ante at 26-27. Precisely so. In effort to employ a term that does 
not adequately reflect the physical realities of our Great Lakes, the 
majority has borrowed definitions variously from statutes and Wiscon-
sin cases in a struggle to make this tidal term fit where it does not, and 
in so doing, has immeasurably expanded the scope of the public trust. 



App. 39 

effort, I remain convinced that the “ordinary high water 
mark” concept on which the majority relies applies only to 
tidal waters, with their regularly recurring high and low 
tides.3 The only “water mark” that one can find on the 
Great Lakes is the water’s edge – viz., the wet portion of 
the shore over which the lake is presently ebbing and 
flowing. I believe it is only in this area of wet shoreline 
that the public may walk. They may do so, not because of a 
recognized “right to walk” the otherwise private beaches of 
our Great Lakes, for no such “right” has ever been recog-
nized previously to be a part of Michigan’s public trust 
doctrine.4 Nor, in my view, is the public’s opportunity to 
walk the shoreline a product of an overlap between private 
and public property titles as the majority asserts. Rather, I 
believe that the littoral landowner has no property claim 
to assert over submerged land – land over which the 
waters of a Great Lake is presently ebbing and flowing 
and which constitutes the lake bed. This area is the outer 
boundary of the public trust that is owned by and main-
tained for the People of Michigan. 

  The difficulty of the majority’s rule and the soundness 
of Justice Markman’s approach is evident when one 
actually tries to apply their different standards to the 
shore. In the attached photograph,5 an area of darker, wet 

 
  3 See post at 31-35. 

  4 Until today, Michigan cases have only recognized the right of the 
public to use the public trust for navigation, hunting, fishing, and 
fowling. See, e.g., Hilt v Weber, 252 Mich 198, 224; 233 NW 159 (1930); 
Collins v Gerhardt, 237 Mich 38, 46; 211 NW 115 (1926); State v Lake 
St Clair Fishing & Shooting Club, 127 Mich 580, 586; 87 NW 117 
(1901). 

  5 Photograph by David Hansen, Minnesota Agricultural Experi-
ment Station, University of Minnesota. Reproduced with permission. 
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sand forms the outer boundary of the lake bed. The water 
is presently acting on this portion of the beach, as evi-
denced by the fact that the land is waterlogged. Under 
Justice Markman’s view and my own, it is only in this area 
that the public may walk, and it may do so because the 
land is presently subject to reinundation and is part of the 
lake bed. Thus, in the photograph, both the seagull and 
the beach walker are within the public trust.6 

 
  6 Accordingly, I would hold that plaintiff may walk in the zone of 
wet sands on Lake Huron, provided that she does so without creating a 
nuisance, because the defendants have no property interests in the bed 
of that lake. 
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  Where, however, lies the majority’s “ordinary high 
water mark” in this photograph? Presumably, the majority 
would identify the point where sand gives way to vegeta-
tion in the upper right-hand corner of the picture. The 
lake water is nowhere near that point now and, absent a 
storm, the water is unlikely to reach that point any time in 
the near future. Even if the lake did rise to meet the 
vegetation line due to extremely high precipitation or 
powerful barometric forces, in what sense would the line of 
vegetation be an ordinary high water mark in the sense 
suggested by the majority’s definition? 

  Moreover, the majority notes that its ordinary high 
water mark excludes all dry land except that “temporar[ily] 
expos[ed]”7 by the water. The pictorial beach illustration 
shows how unsatisfactory is the majority’s formulation of its 
definition of “ordinary high water mark” as applied to our 
Great Lakes: What exactly does the majority mean by 
“temporary” exposure? If it simply means land from which 
the lake waters have “not permanently receded,”8 at what 
point may anyone determine that the recession of the water 
is “permanent”? If the portion of the shore between the lake 
bed (including the wet sand area over which the lake is 
presently lapping) and the vegetation line has been dry for a 
season or more, can it truly be argued that this area of the 
beach is “temporarily” exposed? These are apparently pure 
questions of fact for the majority,9 but I believe they are 
critical threshold questions that must be posed and an-
swered when giving the term “ordinary high water mark” a 
workable legal definition as applied to the Great Lakes. 

 
  7 Ante at 27. 

  8 Ante at 27. 

  9 Ante at 30. 
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  In essence, then, I believe that the majority concludes 
that the dry sandy area in the attached picture is entirely 
below the “ordinary high water mark” (thus within the 
protected, state-owned public trust) because this area 
looks like it may have been subject to the influence of 
water at some unidentifiable point in the past and because 
it may again, at some unidentifiable point in the future, be 
covered by the lake. If nothing else, this is an impractical 
proposition because it requires the uncritical application 
to our nontidal Great Lakes of a term – the “ordinary high 
water mark” – that is applicable only to tidal waters. 

  I believe the analysis offered by Justice Markman is 
more persuasive than that offered by the majority. In my 
view, not only has Justice Markman analyzed the applica-
ble common law decisions with greater accuracy but, in 
contrast with the majority opinion, he has articulated a rule 
that is both faithful to the physical realities of our Great 
Lakes and consonant with the available confused precedent 
that we have all valiantly struggled to decipher.10 

  For these reasons, I concur in part II(A) of the major-
ity opinion but join parts I-III and V of Justice Markman’s 
opinion in respectfully dissenting from the remainder of 
the majority opinion. 

Robert P. Young, Jr. 

 
  10 If we must transform the term “ordinary high water mark” in order 
to use it, I believe that we ought at least define and apply it in a way that 
reflects the physical nature of our non-tidal Great Lakes and that does 
least damage to heretofore stable lakefront property rights in the State. 
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  MARKMAN, J. (concurring in part and dissenting). 

  Because I would not alter the longstanding status quo 
in our state concerning the competing rights of the public 
and lakefront property owners, I respectfully dissent. In 
concluding that the “public trust doctrine” permits mem-
bers of the public to use unsubmerged lakefront property 
up to the “ordinary high water mark,” the majority creates 
new legal rules in Michigan out of whole cloth by adopting 
Wisconsin law in piecemeal fashion and discarding Michi-
gan rules that have defined the relationship between the 
public and lakefront property owners for virtually the 
entirety of our state’s history.1 Equally troubling, the 
majority replaces clear and well-understood rules – rules 
that have produced reasonable harmony over the decades 
in Michigan – with obscure rules. One of the few things 
that is clear about the majority’s opinion is that it will lead 
inevitably to more litigation – more litigation in an area of 
the law that, mercifully, has been largely free from such 
litigation for the past century and a half in our state. In 
the place of the reasonable harmony that has developed 
between the public and littoral property owners, there will 
be litigation. In the place of open beaches, there almost 
certainly will be a proliferation of fences erected by prop-
erty owners determined to protect their now uncertain 
rights.2 In the place of rules that have both upheld the 

 
  1 Although, quite remarkably, the majority purports that it “retains 
and clarifies the status quo,” ante at 38, there is not a scintilla of 
support for the proposition that Wisconsin law has ever been the law of 
Michigan, not a single Michigan case referencing the majority’s new 
test, and not a paragraph of argument in any of the briefs of plaintiffs, 
defendants, or amici identifying Wisconsin law as the law of Michigan. 

  2 The majority fails to recognize why its new rules are a prescrip-
tion for fences. It is, of course, true that a lakefront property owner 

(Continued on following page) 
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property rights of lakefront landowners and provided an 
environment in which reasonable public use of lakefront 
property, including beach-walking, could routinely take 
place, the majority introduces new rules that will create 
tensions between the public and lakefront property own-
ers. In the place of a boundary that can be determined by 
simple observation, the majority’s new rules would require 
property owners and the public to bring “aerial photo-
graphs,” a “government survey map[ ]” and “stereo [three-
dimensional] photographs,” ante at 28 n 20, in order to 
determine where their rights begin and end. In the place 
of rules in which property rights have been clearly defined 
by law, the majority expands the “public trust” in an 
uncertain fashion, in accordance with rules and regula-
tions to be issued at some future time by the administra-
tive agencies of state government. In the place of the clear 
rule of law in which property rights have been respected in 
a consistent fashion for more than a century and a half, 
there will be political dispute and negotiation. 

  This is the first such dispute to come before this Court 
in our history. Rather than recognizing the harmony that 
has been produced by the present rules in the course of the 
millions of interactions that occur each year between the 
public and property owners along the Great Lakes, the 

 
“could always erect a fence,” as the majority observes. Ante at 37 n 28. 
However, fences have not heretofore generally been thought necessary. 
Under current law, which I would not alter, members of the public and 
lakefront property owners have long coexisted in reasonable harmony. 
It is the majority’s actions today in departing from our precedents and 
creating new and vague law that will almost certainly transform this 
relationship and cause at least some property owners to believe that 
they must erect fences in order to protect boundaries that now have 
been called into question and that apparently will be subject to 
definition by the Department of Natural Resources. 
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majority instead creates new rules on the basis of an 
isolated and aberrational dispute between the present 
parties. 

  The majority departs from the longstanding status 
quo in our state, despite the following: (1) there is no 
realm of the law in which there is a greater need to main-
tain stability and continuity than with regard to property 
rights; (2) the parties in this case have all asserted that 
they favor a maintenance of the status quo;3 (3) there is no 
evidence that the status quo has not reasonably balanced 
the interests of property owners and the public in Michi-
gan for more than a century and a half; and (4) there is no 

 
  3 Plaintiff argues that use of the term “ ‘water’s edge’ [in Hilt v 
Weber, 252 Mich 198; 233 NW 159 (1930)] is consistent with the 
nomenclature of many other state and federal cases using ‘water’s edge’ 
to mean ‘high water mark.’ ” Plaintiff ’s brief at 24. See, also, amicus 
brief of the Tip of the Mitt Watershed Council at 18; amicus brief of the 
Michigan Senate Democratic Caucus at 2; amicus brief of the Michigan 
Land Use Institute at 10; and amici brief of the Michigan Departments 
of Environmental Quality and Natural Resources at 11. Defendants 
argue that the status quo gives the littoral owner “exclusive use of the 
beachfront to the water’s edge as it exists from time to time.” Defen-
dants’ brief at 13. See, also, amici brief of the Michigan Chamber of 
Commerce, National Federation of Independent Business Legal 
Foundation, Michigan Bankers Association, and Michigan Hotel, Motel 
& Resort Association at 11 (“The relevant Michigan authorities thus 
compel the conclusion that the public trust applies only to submerged 
lands when they are actually submerged”); amici brief of the Save our 
Shoreline and the Great Lakes Coalition, Inc at 9 (“[t]hat the water’s 
edge was the boundary between public and [littoral] ownership was 
first suggested in [La Plaisance]”); amici brief of the legislators at 4 
(arguing that numerous Michigan cases establish that littoral owners 
“have title to their property to the water’s edge, free of any public trust 
interest in the submerged lands of the Great Lakes”); and amicus brief 
of the Defenders of Property Rights at 12 (noting that in the past sixty-
four years, this Court has rejected any attempt to expand public rights 
to areas landward of the water’s edge). 
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evidence that the present dispute is anything other than 
an isolated and aberrational dispute, not one upon which 
to predicate the reversal of a century-and-a-half-old 
conception of private property rights. 

  This Court has recognized the importance of main-
taining the security of private property by “declar[ing] that 
stare decisis is to be strictly observed where past decisions 
establish ‘rules of property’ that induce extensive reli-
ance.” Bott v Natural Resources Comm, 415 Mich 45, 77-
78; 327 NW2d 838 (1982). In Bott, we noted that “[j]udicial 
‘rules of property’ create value, and the passage of time 
induces a belief in their stability that generates commit-
ments of human energy and capital.” Id. at 78. Therefore, 
such rules should be closely respected and overturned only 
for “the very best of reasons.” See, e.g., Dolby v State Hwy 
Comm’r, 283 Mich 609, 615; 278 NW 694 (1938); Lewis v 
Sheldon, 103 Mich 102, 103; 61 NW 269 (1894). 

  The public’s right to use property abutting the Great 
Lakes under the public trust doctrine has traditionally 
been limited to “submerged lands,” i.e., those lands cov-
ered by the Great Lakes, including their wet sands. The 
“water’s edge” is that point at which wet sands give way to 
dry sands, thus marking the limit of the public’s rights 
under the public trust doctrine. This has been the rule in 
our state since this Court’s decision in Hilt v Weber, 252 
Mich 198; 233 NW 159 (1930), a case that for seventy-five 
years has defined the limits of the public’s rights of use of 
littoral property.4 Indeed, except for the seven-year period 

 
  4 As noted by the majority, “[o]ur case law has not always precisely 
distinguished” between the terms “littoral” and “riparian.” Ante at 1 
n 1. The former applies to oceans, seas, the Great Lakes, and their 
coasts, while the latter applies to rivers and streams. Black’s Law 

(Continued on following page) 
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immediately preceding Hilt, this water’s edge principle is 
consistent with Michigan case law dating back over 160 
years and probably even earlier. Lakefront property 
owners, including businesses,5 have invested in reliance on 
present rules concerning the relationship between the 
public and lakefront property owners. This reliance on 
longstanding rules should have given the majority consid-
erable pause before it altered the status quo and redefined 
the public trust doctrine. 

  This is not the first time this Court has upset settled 
rules of property on the Great Lakes, but the lessons of the 
first time do not seem to have been well-learned by the 
majority. Before the 1920s, property owners believed that 
their title extended to the water’s edge. Steinberg, God’s 
terminus: Boundaries, nature, and property on the Michi-
gan shore, 37 Am J Legal Hist 65, 72 (1993). However, in 

 
Dictionary (7th ed). Unfortunately, the misuse of these terms appears to 
at times have led this Court to misapply aspects of the public trust 
doctrine as they relate to rivers and streams as if those aspects also 
related to the Great Lakes. See, e.g., Peterman v Dep’t of Natural 
Resources, 446 Mich 177, 195; 521 NW2d 499 (1994). I will use the term 
“littoral” when discussing property abutting the Great Lakes. 

  5 In particular, the consequences of the majority’s new rules are 
uncertain for those in the tourism industry in Michigan who have 
invested in reliance on the rule set forth in Hilt. The majority, in using 
the “ordinary high water mark” as “defined” under Wisconsin law, has 
opened to public use unsubmerged lands up to a wholly unspecified 
point landward of the water and this change would seem to have 
implications for the ability of at least some Great Lakes tourists to 
enjoy the type of tranquil retreat offered by private beaches within 
Michigan. See, generally, the amici brief of the Michigan Chamber of 
Commerce, National Federation of Independent Business Legal 
Foundation, Michigan Bankers Association, and Michigan Hotel, Motel 
& Resort Association. 
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the Kavanaugh cases,6 this Court abruptly overruled 
eighty years of then-existing case law and held that a 
littoral owner’s title extended only to the “meander line,” a 
survey line used by the federal government to determine 
the amount of property available for sale in the Michigan 
Territory.7 While this Court recognized at the time that 
this decision was “against the overwhelming weight of 
authority,”8 unlike the majority’s decision today, it was at 
least arguably grounded in dictum from a prior Michigan 
decision.9 Nevertheless, by deviating from an established 
rule of property rights in favor of establishing a boundary 
at an imaginary line that property owners could not easily 
identify, the Kavanaugh cases threw Michigan’s lake-
shores into disarray. For example, renters of property 
between the meander line and the water’s edge withheld 
their rent and in fact were advised to do so by the director 
of the Department of Conservation. Id. at 77-78. Further, 
littoral owners found that third parties were building on 
property between the meander line and the water’s edge, 
thus effectively blocking their access to the lake. Other 
littoral owners were forced to hire surveyors in order to 
determine with any certainty what property they actually 
owned. The chaos caused by the departure from the 
traditional rule in the Kavanaugh cases was so dramatic 

 
  6 Kavanaugh v Rabior, 222 Mich 68; 192 NW 623 (1923), and 
Kavanaugh v Baird, 241 Mich 240; 217 NW 2 (1928). 

  7 Hilt, supra at 204-205. 

  8 Baird, supra at 252. 

  9 In Ainsworth v Munoskong Hunting & Fishing Club, 159 Mich 
61, 64; 123 NW 802 (1909), we stated that “[littoral] owners along the 
Great Lakes own only to the meander line. . . .” Later, however, in Hilt, 
supra at 207, we noted that in Ainsworth, the meander line and water’s 
edge were the same on the bay in question. 
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that just seven years later this Court corrected its error 
and reestablished the rules of property as they had existed 
on the Great Lakes for at least the prior eighty years. Hilt, 
supra at 227. 

  The majority today revamps the public trust doctrine 
on the basis of Wisconsin law – or at least on the portions 
of it that the majority finds to their liking – and, in so 
doing, announces new rules of law regarding lands subject 
to the public trust doctrine. Because I believe that the 
public’s rights under the doctrine have always been 
limited to the use of submerged lands, which includes the 
wet sands, I do not believe that the Court of Appeals erred 
in holding that the public may not walk on unsubmerged 
lands. However, I do believe the Court of Appeals erred in 
holding that the state’s title begins at the “ordinary high 
water mark.” Therefore, I would affirm in part and reverse 
in part the decision of the Court of Appeals and remand to 
the trial court to apply the principles set forth in this 
opinion. 

 
I. MISUNDERSTANDING THE “ORDINARY HIGH WATER 

MARK” 

  The majority concludes that the “ordinary high water 
mark” is the landward boundary of the public trust doc-
trine.10 While the majority does not necessarily disagree 

 
  10 The majority also creates a new rhetorical formulation for the 
test determining whether a use is permitted by the public trust 
doctrine, although I fail to see any significant distinction between a use 
that is “inherent in the exercise of traditionally protected public rights,” 
ante at 32, and a use that bears “a real and substantial relation to a 
paramount trust purpose.” Hilt, supra at 225. I agree with the majority 
that beach-walking is a permissible public trust use. Walking in 
submerged lands is an activity that bears a “necessary and substantial 

(Continued on following page) 
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that the water’s edge serves as the boundary of the littoral 
owner’s title, it would expand the public’s legal right to use 
property up to the utterly indiscernible “ ‘point on the 
bank or shore up to which the presence and action of the 
water is so continuous as to leave a distinct mark either by 
erosion, destruction of terrestrial vegetation, or other 
easily recognized characteristic.’ ” Ante at 27 (citation 
omitted). The majority further adds that this newly 
described “ordinary high water mark,” one never before 
seen in Michigan, includes unsubmerged lands that are 
the product of “fluctuation” in the level of the lake that 
“results in temporary exposure of land that may then 
remain exposed above where water currently lies.” Id. I 
disagree. The majority replaces a workable and easily 
identifiable boundary with one whose exact location is 
anyone’s guess and it has done so on the basis of the 
Wisconsin public trust doctrine, or at least that part of 
Wisconsin’s doctrine that supports the majority’s new 
rule.11 Instead, I believe that the public’s entitlement to 
use property under the public trust doctrine of Michigan is 

 
relation” to other water-borne recreational activities protected by the 
doctrine, e.g., boating, swimming, and fishing. 

  11 Curiously, the majority adopts Wisconsin law in this area, 
despite the fact that Wisconsin’s 820 miles of Great Lakes shoreline 
is dwarfed by the 3,288 miles of shoreline in this state. <http://www. 
michigan.gov/deq/0,1607,7-135-3313_3677-15959–,00.html> (accessed June 
24, 2005). Nonetheless, the critical point is not whether it is the law of a 
state with a longer or shorter shoreline than Michigan’s that has been 
adopted by the majority. Rather, it is why any new law has been 
adopted when current law has proven workable for many decades of our 
state – clearly setting forth the rights of the public and the property 
owner, minimizing litigation, and simultaneously protecting private 
property rights while allowing reasonable public use of the Great 
Lakes, including beach-walking. 
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limited to submerged lands, i.e., the Great Lakes and their 
wet sands. 

  The majority’s creation of this new rule is rooted in its 
misunderstanding of the importance of the “ordinary high 
water mark” for the purpose of defining the boundary of 
the public trust on the nontidal Great Lakes. The public 
trust doctrine in the United States is derived from the 
English common law, which extended to tidal land below 
the ordinary high water mark. Borax Consolidated, Ltd v 
Los Angeles, 296 US 10, 23; 56 S Ct 23; 80 L Ed 9 (1935). 
The rights protected by the English common law included 
use of tidal lands up to the ordinary high water mark for 
“navigation and commerce . . . and for the purposes of 
fishing. . . .” Shively v Bowlby, 152 US 1, 11; 14 S Ct 548; 
38 L Ed 331 (1894). 

  Following the American Revolution, the title held for 
the public trust by the King passed to the states, subject 
only to those rights surrendered by the states to the 
federal government. Id. at 14-15. While each state is 
required to protect the uses permitted by the public trust 
doctrine, Illinois Central R Co v Illinois, 146 US 387, 453; 
13 S Ct 110; 36 L Ed 1018 (1892) (Illinois Central I), the 
scope of property subject to that trust is governed by “the 
local laws of the several States. . . .”12 Shively, supra at 40. 

 
  12 The majority also notes that in Illinois Central R Co v Chicago, 
176 US 646, 660; 20 S Ct 509; 44 L Ed 622 (1900) (Illinois Central II), 
the United States Supreme Court found that “a grant of lands by the 
State does not pass title to submerged lands below high-water 
mark. . . .” However, as stated in Shively, the scope of lands subject to 
the public trust is determined by state law. In determining the scope of 
the trust doctrine in Illinois Central II, the United States Supreme 
Court looked to “the law of the State of Illinois, as laid down by the 
Supreme Court. . . .” Id. at 659. In finding that Illinois’s title went to 

(Continued on following page) 
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Thus, it cannot be said that the American public trust 
doctrine uniformly extends to the “ordinary high water 
mark.” Id. While a majority of the original thirteen colo-
nies followed the English common-law rule, Shively noted 
that four of the original colonies held that the littoral 
owner holds title to the “low water mark,” subject only to 
the public’s right to use the water for navigation and 
fishing when it is above that point. Id. at 18-25.13 For 
example, in Commonwealth v Alger, 61 Mass 53, 70 (1851), 
the Supreme Court of Massachusetts held, under the “local 
laws” of that state,14 a littoral owner’s title extends to the 
low water mark. However, the littoral owner’s title is 

 
the high water mark, the point emphasized by the majority, the United 
States Supreme Court cited Illinois case law directly. Id. at 660 citing 
Seaman v Smith, 24 Ill 521 (1860), People ex rel Attorney General v 
Kirk, 162 Ill 138, 146; 45 NE 830 (1896), and Revell v People, 177 Ill 
468, 479; 52 NE 1052 (1898). Because Illinois Central II applied Illinois 
law, its holding regarding the scope of lands subject to the public trust 
doctrine is not binding on this Court. Rather, the common law as 
developed in this state determines the scope of lands subject to the 
doctrine. 

  13 Those states are: Massachusetts, Shively, supra at 18-19 (littoral 
owner takes title in fee to the low water mark “subject to the public 
rights of navigation and fishery”); New Hampshire, id. at 20 (“a right in 
the shore has been recognized to belong to the owner of the adjoining 
upland”); Pennsylvania, id. at 23 (“the owner of lands bounded by 
navigable water has the title in the soil between high and low water 
mark, subject to the public right of navigation”); and Virginia, id. at 24-
25 (“the owner of land bounded by tide waters has the title to ordinary 
low water mark, and the right to build wharves, provided they do not 
obstruct navigation”). 

  14 As noted by the majority, ante at 40 n 31, Massachusetts adopted 
the low water mark by colonial ordinance. Alger, supra at 66. Thus, 
while obviously not directly applicable to the public trust doctrine in 
Michigan, Alger does make clear that the “ordinary high water mark” 
has not been as universally accepted as the majority apparently 
believes. 
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limited because “whilst [lands above the low water mark] 
are covered with the sea, all other persons have the right 
to use them for the ordinary purposes of navigation.” Id. at 
74-75. In other words, the public’s rights under the public 
trust doctrine are limited to the use of property that is 
currently submerged. Thus, the public trust doctrine as 
defined in the “low water mark” colonies restricts the 
public’s right of use to either land below the low water 
mark or to such land as is currently covered by the waters 
of the ocean.15 

  Likewise, the “local laws” of Michigan did not adopt 
the English definition of public trust lands, but rather 
restricted the public’s rights under the public trust doc-
trine to the use of submerged lands. In La Plaisance Bay 
Harbor Co v Monroe City Council, Walker Chancery Rep. 
155 (1843), the issue of public ownership of the Great 
Lakes was addressed for the first time by a Michigan 
court. In La Plaisance, the Court of Chancery addressed 
the state’s right to improve navigation in Lake Erie. The 
Legislature had authorized the city of Monroe to build a 
canal connecting the River Raisin to the lake. The harbor 
company brought suit to enjoin the project, claiming that 
the canal would divert so much water from the river that 
its downriver warehouses would be rendered inaccessible 
by boat. However, the court held that the harbor company 
did not have a right to the flow of water in the river in its 
natural bed because “[t]he public owns the bed of this class 

 
  15 In light of the majority’s reliance on Wisconsin law, it is interest-
ing to note that the Wisconsin Supreme Court similarly held that the 
public’s right to use submerged lands up to the high water mark is only 
applicable when the waters actually extend to such mark. Doemel v 
Jantz, 180 Wis 225, 236; 193 NW 393 (1923). 
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of rivers, and is not limited in its right to an easement, or 
right of way only.” Id. at 168. The court also noted that 
“with regard to our large lakes, or such parts of them as lie 
within the limits of the state[,][t]he proprietor of the 
adjacent shore has no property whatever in the land 
covered by the water of the lake.” Id. (emphasis added). 
Moreover, it should be noted that before La Plaisance, and 
before statehood, Michigan was part of the Northwest 
Territory, which was ceded to the United States by Vir-
ginia in 1784. Under Virginia law, a littoral owner held 
title to soil in tidewaters to the low water mark. Shively, 
supra at 24-25. 

  The understanding that the public’s interest under the 
public trust doctrine is limited to the submerged lands of 
the Great Lakes was also expressed by Justice Champlin 
in his concurring opinion in Lincoln v Davis, 53 Mich 375; 
9 NW 103 (1884). In Lincoln, a fisherman had placed 
stakes in Thunder Bay, off an island, in order to set some 
fishing nets. The island’s owner removed the stakes, 
claiming that he had the exclusive right to fish in the 
waters off his island. The Lincoln majority, while not 
discussing the boundary between littoral property and 
public trust property, held that the owner had no right to 
interfere with the fisherman’s stakes. Justice Champlin 
noted that “when [Michigan] was admitted into the Union 
this political jurisdiction devolved upon the State, and the 
title to the soil under the navigable waters of the Great 
Lakes became vested in the State as sovereign to the same 
extent and for the same reasons that the title of the bed of 
the sea was vested in the king.” Id. at 384 (emphasis 
added). However, the state’s title only extends to the “low-
water mark.” Id. at 384-385 (emphasis added). In fact, 
according to Justice Champlin, “The paramount rights of 
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the public to be preserved are those of navigation and 
fishing, and this is best accomplished by limiting the 
grants of lands bordering on the Great Lakes to [the] low-
water mark.” Id. at 385-386. 

  The United States Supreme Court defined the scope of 
the public trust doctrine as applied to the submerged 
lands of the Great Lakes in Illinois Central I, supra at 
437. In Illinois Central I, the Illinois legislature had 
granted the railroad title to one thousand acres of sub-
merged land on Lake Michigan. Four years later, the 
Illinois legislature repealed this act and sought to quiet 
title to submerged lands. The Supreme Court held that 
“the State holds the title to the lands under the navigable 
waters of Lake Michigan . . . and that title necessarily 
carries with it control over the waters above them when-
ever the lands are subjected to use.” Id. at 452 (emphasis 
added). Because the state’s public-trust title is a function 
of its sovereignty, the lands covered by the doctrine cannot 
be alienated, except when such alienation promotes the 
public use of them and the public use of the lands and 
waters remaining is not harmed. Id. at 452-453. 

  Just four years later, in People v Silberwood, 110 Mich 
103, 107; 67 NW 1087 (1896), this Court seized upon the 
Illinois Central I explanation of the public trust doctrine to 
support its holding that the boundary between public trust 
lands and littoral lands is the low water mark. In Silber-
wood, the defendant was convicted of cutting submarine 
vegetation on Lake Erie. The defendant claimed that the 
owners of land lying adjacent to Lake Erie, including his 
employer who ordered removal of the vegetation, owned the 
land to the center of that Great Lake, subject to the rights 
of navigation. The Court, quoting La Plaisance, held that a 
littoral owner does not have any title in land covered by the 
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Great Lakes. Id. at 106. The Court then noted that the 
Illinois Central I decision  

is in harmony with the doctrine laid down in the 
early case of La Plaisance Bay Harbor Co v 
Council of City of Monroe, which I do not think 
has ever been overruled in this State so far as it 
affects the rights of shore owners on the borders 
of the Great Lakes. This doctrine, too, is in har-
mony with the decisions in all of the States bor-
dering on these great seas. [Id. at 108-109.]  

Further, the Court noted that decisions of other Great 
Lakes states were in line with both La Plaisance and 
Illinois Central I:  

  The decisions in New York (Champlain, etc., 
R. Co v Valentine, 19 Barb. 484 [NY Sup (1853)]), 
in Pennsylvania Fulmer v Williams, 122 Pa. St. 
191 [15 A. 726 (1888)]), and in Ohio (Sloan v 
Biemiller, 34 Ohio St. 492 [1878]), all hold that 
the fee of the [littoral] owner ceases at the low-
water mark. [Id. at 107.] 

  This Court reaffirmed the principle that the public 
trust doctrine applies only to submerged lands in People v 
Warner, 116 Mich 228; 74 NW 705 (1898). At issue in 
Warner was ownership of a marshy island that was previ-
ously submerged under Saginaw Bay. The defendant 
claimed ownership of the marshy island as an accretion to 
his adjacent island. In placing the boundary at the water’s 
edge, the Court stated:  

  The depth of water upon submerged land is 
not important in determining the ownership. If 
the absence of tides upon the Lakes, or their tri-
fling effect if they can be said to exist, practically 
makes high and low water mark identical for the 
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purpose of determining boundaries (a point we do 
not pass upon), the limit of private ownership is 
thereby marked. The adjoining proprietor’s fee 
stops there, and there that of the State begins, 
whether the water be deep or shallow, and al-
though it be grown up to aquatic plants, and al-
though it be unfit for navigation. The right of 
navigation is not the only interest that the pub-
lic, as contradistinguished from the State, has in 
these waters. It has also the right to pursue and 
take fish and wild fowl, which abound in such 
places; and the act cited has attempted to extend 
this right over the lands belonging to the State 
adjoining that portion of the water known to be 
adapted to their sustenance and increase. [Id. at 
239 (emphasis added).]16 

 
  16 The majority claims that when read “in context,” Warner does 
not recognize “a single boundary between the riparian owner’s title and 
state control. . . .” Ante at 22 n 16. Specifically, the “context” relied upon 
by the majority is Warner’s distinction between the state’s and the 
public’s interests in submerged lands. However, there is no context 
under which Warner can reasonably be read to support the majority’s 
new rule of law. The passage cited by the majority comes directly after 
this Court’s holding that the state holds title to all submerged lands, 
regardless of navigability. In justifying the state’s title to lands “unfit 
for navigation,” Warner notes that the public has interests in those 
submerged lands above and beyond a navigational interest, i.e., “the 
right to pursue and take fish and wild fowl. . . .” Further, in an opinion 
replete with novel concepts of law, perhaps the most creative statement 
by the majority is that somehow the phrase “[t]he adjoining proprietor’s 
fee stops there [i.e., where the water is], and there that of the State 
begins” does not represent a single boundary. If the state’s title begins 
at the point where the adjoining proprietor’s title ends, there can only 
be one boundary and, therefore, there cannot be an overlapping of titles 
as suggested by the majority. Accordingly, and despite the majority’s 
claims to the contrary, this Court has explicitly “enshrined” a solitary 
boundary between littoral lands and public trust lands for at least 107 
years.  
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The Court found that a connection between the marshy 
island and the defendant’s island, which existed during 
times of low water, raised an issue of material fact. If the 
connection was evidence that land washed up against the 
defendant’s island and that eventually caused the marshy 
island to rise from the water, then the defendant held title 
to such land by accretion. However, if the island arose 
from the water first and only then began to extend to-
wards the defendant’s island, then title belonged to the 
state. In any case, the Court held that summary disposi-
tion was inappropriate and remanded the case for a new 
trial. 

  One of the most thorough opinions addressing the 
public trust doctrine was Justice Hooker’s concurring 
opinion in State v Lake St Clair Fishing & Shooting Club, 
127 Mich 580; 87 NW 117 (1901).17 Justice Hooker began 
his analysis by noting that the “title that Michigan took 
when it was admitted to the Union in 1836 is not limited 
to water sufficiently deep to float craft, but extends to the 
point where it joins the ground of the [littoral] owner, 
‘whether the water be deep or shallow, and although it be 
grown up to aquatic plants and unfit for navigation.’ ” Id. 
at 586 quoting Warner, supra at 239. Likewise, the title of 
the abutting littoral owner extends to the shoreline. 
Fishing & Shooting Club, supra at 587. Thus, “when the 
water in the lakes stands at low-water mark, . . . the title 
[is] in the State, and all land between low-water mark and 

 
  17 Justice Hooker’s analysis of the public trust doctrine was 
subsequently cited with approval by the unanimous opinion of this 
Court in State v Venice of America Land Co, 160 Mich 680, 702; 125 NW 
770 (1910). 
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the meander line belongs to the abutting proprietor. . . .” 
Id. at 590 (emphasis added). 

  The common-law limitation of the scope of the public 
trust doctrine was reaffirmed by this Court in Hilt. In 
overruling the short-lived Kavanaugh cases, we held that 
“the purchaser from the government of public land on the 
Great Lakes took title to the water’s edge.” Hilt, supra at 
206. We also noted that the waters of our Great Lakes 
commonly change the landscape surrounding them, by 
erosion or deposits made by the water, in a gradual and 
imperceptible manner. Id. at 219. In order to account for 
this constant change, the title of a littoral owner “follows 
the shore line under what has been graphically called ‘a 
movable freehold.’ ” Id. (citation omitted). The title to land 
above the water’s edge is “ ‘independent of the law govern-
ing the title in the soil covered by the water.’ ” Id., quoting 
Shively, supra at 35.18 

  To summarize, under the common law as it has 
developed in Michigan, when the water is at a low point, 
the state holds title to the submerged land, including the 
wet sands, while title to unsubmerged land is in the 
littoral owner. Warner, supra; Fishing & Shooting Club, 
supra. As the water level rises, the public gains the right 
to use the entire surface of the lake up to the water’s edge 
– the point at which wet sands give way to dry sands – for 
public trust purposes. Hilt, supra; Warner, supra. Like-
wise, the littoral owner’s title follows the rise and fall of 

 
  18 Hilt also noted that to hold otherwise would effectively cut the 
littoral owner off from the water, thereby destroying the very character-
istic that defines property as “littoral” – its contact with the water. Hilt, 
supra at 219. 
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the waters.19 Id. Accordingly, the boundary of the littoral 
owner’s title is the most landward of either the “low water 
mark” or the current location of the water itself.20 The 

 
  19 The majority misstates my position as “granting littoral land-
owners all property down to where unsubmerged land ends, which [I] 
locate[ ] at the water’s edge, regardless of the terms of landowners’ 
deeds.” Ante at 38-39. There is no basis for this statement. The charac-
teristic that defines property as “littoral” is its contact with the water. 
Hilt, supra at 219. In other words, a property owner whose deed does 
not extend to the water’s edge is not a littoral owner and, therefore, 
would have no more rights in unsubmerged property than any other 
member of the public. Obviously, a property owner is only a littoral 
owner if the deed gives title to the water’s edge, however the “water’s 
edge” may be described. For example, in the instant case, defendants’ 
deed states that the “meander line of Lake Huron” forms part of the 
boundary of their property. As we held in Farabaugh v Rhode, 305 Mich 
234, 242; 9 NW2d 562 (1943), “the meander line of Lake Michigan is a 
line of description and not one of boundary and that one owning to such 
meander line owns to the water’s edge subject to accretion and reliction 
unless a contrary intention is expressed in the conveyance.” There is no 
evidence of a contrary intention in this case and, therefore, defendants 
hold title to the water’s edge. 

  20 The majority notes that this Court has identified “some ambigu-
ity regarding whether the high or low water mark serves as the 
boundary of the public trust.” Ante at 22, citing People, ex rel Director of 
Conservation v Broedell, 365 Mich 201, 205-206; 112 NW2d 517 (1961). 
Broedell cited two cases with “language seemingly favorable to the 
high-water-mark theory.” Id. at 206. One of those cases, Collins v 
Gerhardt, 237 Mich 38; 211 NW 115 (1926), defined the public trust 
doctrine as it applies to rivers. The other case, Venice of America Land 
Co, supra at 702, discussed the location of a certain island at the time of 
statehood. If the island was completely submerged at statehood and 
only afterwards arose out of Lake St. Clair, then the island belonged to 
the state. See, e.g., Warner, supra. The Court noted that, during periods 
of high water, the island at issue was completely submerged. According 
to the Court, Lake St. Clair experienced one such period of high water 
in 1837-1838. Therefore, because the island was submerged land at the 
time of statehood and only arose out of the water afterwards, title to 
such property was in the state. Id. Further, Venice of America Land Co 
expressly adopted Justice Hooker’s concurring opinion from Fishing & 
Shooting Club. As argued earlier, Justice Hooker found that the 

(Continued on following page) 
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state’s public trust title, then, “begins [where the water is], 
whether the water be deep or shallow. . . .” Warner, supra 
at 239.21 

  In rejecting this understanding, the majority’s opinion 
virtually ignores 162 years of case law, and instead simply 
announces that “Michigan’s courts have adopted the 
ordinary high water mark as the landward boundary of 
the public trust” doctrine. Ante at 21. Thus, according to 
the majority, unsubmerged land up to the “high water 
mark” remains subject to the trust. To support its asser-
tion, the majority cites with approval this Court’s holding 
in Peterman v Dep’t of Natural Resources, 446 Mich 177, 
198-199; 521 NW2d 499 (1994). In doing so, the majority 
fails to acknowledge that Peterman did not address the 
public’s right to use property under the public trust 
doctrine at all,22 but rather addressed the state’s right to 
improve navigation under the navigational servitude.23 We 

 
boundary between a littoral owner’s property and property held by the 
state in trust is the low water mark, at least at times of low water. 

  21 The majority has interpreted the “water’s edge” principle as 
creating a “universal line along the Great Lakes. . . .” Ante at 41. 
However, the water’s edge is not a “universal line,” but rather a 
dynamic boundary that moves as the waters of the Great Lakes move. 

  22 Even if Peterman did apply in the public trust context – which it 
does not – an examination of its holding indicates a definition of the 
public trust doctrine far more in line with “low water mark” cases such 
as Alger than with the “high water mark” cases cited by the majority. 

  23 The majority argues that this decision “relied not simply on a 
‘navigational servitude’ unique to that case but rooted that ‘naviga-
tional servitude’ in the public trust doctrine.” Ante at 21 n 15. However, 
Peterman specifically states that “plaintiffs’ [littoral] rights are subject 
to the navigational servitude retained by the State of Michigan.” 
Peterman, supra at 193-194. Peterman does not state that littoral rights 
are subordinate to the right to fish and hunt or the right to walk. 

(Continued on following page) 
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began our analysis in Peterman by affirming that the “title 
of the [littoral] owner follows the shore line under what 
has been graphically called ‘a moveable freehold.’ ” Id. at 
192, quoting Hilt, supra at 219. However, we also found 
that such title is not absolute. Rather, the state retains a 
navigational servitude on unsubmerged property land-
ward of the water’s edge that may again become sub-
merged during periods of high water.24 In order to 
accommodate both the rights of the littoral owner and the 
potential use of unsubmerged land for navigation, we 
determined that the littoral owner’s title is “a limited title 
. . . that is subject to the power of the state to improve 
navigation.” Peterman, supra at 195 (emphasis added). 
That is, the state has the right to regulate this unsub-
merged land to ensure that the littoral owner does not 
interfere with the public’s future right to use the land for 
navigational purposes when it again becomes covered by 
the waters of the Great Lakes. Also, the state has the right 
to take this unsubmerged land or otherwise take action 
inconsistent with the owner’s littoral rights without giving 
due compensation to the littoral owner when it is neces-
sary to make navigational improvements or when the 
taking possesses an “essential nexus” to navigation. Id. at 
201. However, just as in Alger, the public may only use the 
land in question for navigational purposes25 when the land 
is covered by the waters of the Great Lakes. 

 
Rather, the Court limited its holding to the state’s right to improve 
navigation. 

  24 The federal government also retains a navigational servitude on 
the Great Lakes and the lands beneath them. 

  25 We have recognized fishing as an incident of the navigational 
servitude in inland rivers and lakes. Collins, supra at 48-49. In Collins, 
we noted that the right to fish was limited to the stream itself and that 

(Continued on following page) 
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  Because the majority misapprehends the nature of 
this limited title, it has misconstrued the importance of 
the “ordinary high water mark” as it is described in 
Peterman. While recognizing the state’s right to improve 
navigation, we also sought to limit the property that could 
be adversely affected by such improvements. To determine 
the scope of this limitation, we examined former MCL 
281.952, which was part of the Inland Lakes and Streams 
Act, as well as cases defining the scope of the public trust 
doctrine on rivers, including Grand Rapids Booming Co v 
Jarvis, 30 Mich 308, 318-321 (1874) (holding that the 
public right of navigation was confined to the stream itself 
and that its boundary was the line of ordinary high water), 
and Hall v Alford, 114 Mich 165, 167-168; 72 NW 137 
(1897) (noting that land alongside a river above the high 
water line could not be taken without just compensation 
and due process). On the basis of our review of these 
authorities, we determined that “ ‘the limit of the public’s 
right is the ordinary high water mark of the river.[26] This 
means that the ownership of fast land27 is unqualified and 

 
“in exercising this right people cannot go upon the uplands of riparian 
owners in order to gain access to the water. If they do that they are 
guilty of trespass.” Id. at 49. See also Bott, supra at 64-65, in which the 
servitude was further limited. 

  26 We adopted the definition of “ordinary high water mark” from 
the Inland Lakes and Streams Act, former MCL 281.952(h). Peterman, 
supra at 198 n 29. That statute defined the mark as,  

the line between upland and bottomland which persists 
through successive changes in water levels, below which the 
presence and action of the water is so common or recurrent 
that the character of the land is marked distinctly from the 
upland and is apparent in the soil itself, the configuration of 
the surface of the soil, and the vegetation. 

  27 “Fast land” is “property that is ‘above the high-water mark of ’ 
the stream, river, or other body of water that abuts the property.” 
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not burdened with [the state’s right to improve naviga-
tion].’ ” Peterman, supra at 198 (citation omitted). Applying 
this rule of rivers to the Great Lakes, we held that de-
struction of the littoral owner’s property above the “ordi-
nary high water mark” was “an unconstitutional taking of 
property without due process and just compensation.”28 Id. 
at 200. 

  Thus, contrary to the claims of the majority, Peterman 
did not alter the rule of Warner and Hilt that the public’s 
right to use property under the public trust doctrine is 
limited to submerged lands. Rather, the “ordinary high 
water mark” is simply the outside edge of property that 
may either be regulated to preserve future navigational 
interests at times of high water or taken without compen-
sation for navigational improvements. Id. at 202. The 
majority fails to recognize that this Court’s holding applied 
only to the “public’s rights” under the navigational servi-
tude. As a result, the majority unwarrantedly expands the 

 
Peterman, supra at 181 n 4, quoting 26 Am Jur 2d, Eminent Domain, 
§ 192, p 873. 

  28 The plaintiffs’ recovery in Peterman was not limited to compen-
sation for the damage done to the fast lands. We also concluded:  

  While generally the navigational trust permits the state 
to improve waterways without compensating for nonfast 
lands, the trust does not grant blanket authority to destroy 
private property – the loss of the property must be neces-
sary or possess an essential nexus to the navigational im-
provement in question. In the instant case, no essential 
nexus existed between the construction of the boat launch 
and the utter destruction of plaintiffs’ beach. The taking of 
the property served no public interest because the ramp 
could have been built without destroying plaintiffs’ property. 
Thus, we affirm the trial court’s award of damages for the 
loss of plaintiffs’ property [i.e., the property below the “ordi-
nary high water mark”]. [Id. at 201-202.] 
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scope of our holding in Peterman to create new rights 
under the public trust doctrine, rights that were never 
contemplated in that case. 

 
II. MISDEFINITION OF LANDS WITHIN THE PUBLIC 

TRUST DOCTRINE. 

  Even if the majority were correct in its understanding 
of the “ordinary high water mark,” which for the reasons 
set forth I do not believe it to be, its definition of lands 
encompassed by the public trust doctrine is inconsistent 
with both the common-law scope of the public trust doc-
trine and the realities of the Great Lakes. The majority 
does not apply Michigan law, but instead, without analysis 
or explanation, summarily adopts Wisconsin’s definition of 
the “ordinary high water mark,” which it derives from a 
case involving a Wisconsin river. Further, while the 
majority admits that the “ordinary high water mark” is a 
term used to define the scope of the public trust doctrine 
in tidal waters, it fails to account for the fact that the 
Great Lakes have no true scientific low and high water 
marks as exist on the seashore. Even given the majority’s 
attempt to graft this tidal-based term upon the nontidal 
Great Lakes, its definition bears little resemblance to the 
common-law standard. In creating a new definition of 
“ordinary high water mark” based on the portions of the 
common law of Wisconsin it finds amenable, the majority 
fails to provide either lakefront property owners or the 
public with the slightest guidance in understanding the 
lands in which the new rights granted to the public may be 
exercised. 

  The majority defines the “ordinary high water mark” 
as “ ‘the point on the bank or shore up to which the pres-
ence and action of the water is so continuous as to leave a 
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distinct mark either by erosion, destruction of terrestrial 
vegetation, or other easily recognized characteristic.’ ”29 
Ante at 27, quoting Diana Shooting Club v Husting, 156 
Wis 261, 272; 145 NW 816 (1914). This definition is de-
rived from a State of Wisconsin case involving that state’s 
public trust doctrine as it applies to an inland river. Why 
this court now finds it necessary to abandon Michigan 
common law and replace it with Wisconsin’s common law, 
or at least those portions the majority finds persuasive, is 
not explained. As the United States Supreme Court noted 
in Shively, supra at 26 the determination of what lands 
fall within the scope of the public trust doctrine is differ-
ent in each state. After reviewing the laws of several 
states, that Court remarked 

that each State has dealt with the lands under 
the tide waters within its borders according to its 
own views of justice and policy, reserving its own 
control over such lands, or granting rights therein 
to individuals or corporations, whether owners of 
the adjoining upland or not, as it considered for 
the best interests of the public. Great caution, 
therefore, is necessary in applying precedents in 

 
  29 The majority concludes that the boundary of the public trust 
doctrine is the “ordinary high water mark” because the “lake has not 
permanently receded from that point and may yet again assert its 
influence up to that point.” Ante at 27. Does the majority mean that the 
public has access to a littoral owner’s property that, although currently 
dry, has been wet at some point in the past and may again be wet some 
day in the future? If so, what is the relevant time frame to determine if 
the water has permanently receded or not? Is it a day? Or a month? Or 
a year? Or a decade? Or since statehood? Or since the retreat of the 
glaciers 14,000 years ago? The majority does not say. Further, how is a 
member of the public or a property owner to ascertain whether lands in 
question “may yet again” become submerged? Again, the majority does 
not say.  
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one State to cases arising in another. [Id. (empha-
sis added).] 

  The majority has failed to pay heed to the United 
States Supreme Court’s advice in this matter. The major-
ity has also failed to examine the Wisconsin public trust 
doctrine in order to determine whether the policy reasons 
underlying the majority’s adoption of the Wisconsin 
understanding of the “ordinary high water mark” is even 
compatible with Michigan’s “views of justice and pol-
icy. . . .” Id. Rather than conduct such a review, the major-
ity concludes that this definition is apt because it “has 
served another Great Lakes state for some hundred years 
and is in accord with the term’s limited development in 
our own state.” Ante at 29-30.30 

  However, even a cursory review of the Wisconsin cases 
cited by the majority suggests a rule more in line with the 
decision of our Court of Appeals – a decision unanimously 
rejected by this Court – than the rule favored by the 
majority. In Diana Shooting Club, a hunter had floated his 
boat into an area overgrown by vegetation for the purpose 
of shooting wild ducks. The riparian owner claimed that, 
pursuant to its ownership of the soil beneath the river, the 
members of its organization had the exclusive right to 
hunt in those waters. The Wisconsin Supreme Court 
recognized the riparian owner’s title in the soil beneath 
the river, but also found that the waters themselves 
“should be free to all for commerce, for travel, for recrea-
tion, and also for hunting and fishing, which are now 

 
  30 While the Diana Shooting Club definition has been used by 
Wisconsin for nearly one hundred years, the initial express definition of 
the water’s edge principle in Warner predates the Diana Shooting Club 
rule by sixteen years. 
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mainly certain forms of recreation.” Diana Shooting Club, 
supra at 271. It ultimately held that:  

  Hunting on navigable waters is lawful when 
it is confined strictly to such waters while they 
are in a navigable stage, and between the 
boundaries of ordinary high water marks. When 
so confined it is immaterial what the character of 
the stream or water is. It may be deep or shallow, 
clear or covered with aquatic vegetation. By or-
dinary highwater mark is meant the point on the 
bank or shore up to which the presence and ac-
tion of the water is so continuous as to leave a 
distinct mark either by erosion, destruction of 
terrestrial vegetation, or other easily recognized 
characteristic. [Id. at 272 (emphasis added).]  

Thus, unlike the majority, Diana Shooting Club restricted 
public trust activity to the waters themselves. Indeed, the 
Wisconsin Supreme Court confirmed this interpretation in 
Doemel v Jantz, 180 Wis 225, 236; 193 NW 393 (1923), 
noting that:  

  What was said in the Diana Shooting Club 
Case on the subject of the rights of a hunter to 
pursue his game up to the ordinary high-water 
mark, merely affirmed the public right to pursue 
the sport of hunting to the ordinary high-water 
mark of a navigable river while the waters of the 
river actually extended to such mark.[31] 

 
  31 Doemel addressed the public trust doctrine as it applied to inland 
lakes. Interestingly, while the majority claims that a case applying the 
public trust to rivers is perfectly legitimate to apply in the littoral 
context, it concludes that Doemel is inapplicable, presumably because it 
applies to an inland lake. 
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  The Wisconsin Supreme Court later suggested that 
the Diana Shooting Club’s definition of the ordinary high 
water mark also applied to the Great Lakes. State v 
Trudeau, 139 Wis 2d 91; 408 NW2d 337 (1987).32 In Tru-
deau, a littoral owner along Lake Superior sought to build 
condominiums within an area below the “ordinary high 
water mark” of Lake Superior. The littoral owner argued 
that the area in question was not navigable and, therefore, 
he was entitled to use the lake bed. The Wisconsin Su-
preme Court disagreed, reasoning that the state’s interest 
extended to the “ordinary high water mark” of Lake 
Superior. Id. at 103. In discussing the “ordinary high 
water mark,” the court cited with approval the definition 
from Diana Shooting Club. However, the court’s ultimate 
disposition in that case was to remand “for findings 
concerning those portions of the site higher than 602 feet 
[above sea level, according to the International Great 
Lakes Datum], the [ordinary high water mark] of Lake 
Superior.” Id. at 110. Thus, Trudeau held that the “ordi-
nary high water mark” is defined by the International 
Great Lakes Datum (“IGLD”) level – the very standard 

 
  32 The majority observes that its new definition was also invoked in 
a footnote by the Wisconsin Supreme Court in R W Docks & Slips v 
State, 244 Wis 2d 497, 510 n 2; 628 NW2d 781 (2001) (citing Trudeau, 
supra, for the definition). Ante at 28. However, the R W Docks case 
involved a claimed regulatory taking, based on Wisconsin’s refusal to 
issue a dredging permit. The location of the ordinary high water mark 
was not at issue and the case did not involve a question of public access 
to land within the public trust. Thus, the majority apparently is basing 
its new rule on mere dictum from the decision of another state’s 
Supreme Court. 
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that has been unanimously rejected by the justices of this 
Court.33 

  To summarize, none of the few Wisconsin cases cited 
by the majority addresses the issue of whether the public 
has a right to use currently unsubmerged land below the 
“ordinary high water mark” for public trust purposes. 
Indeed, the Wisconsin public trust doctrine specifically 
limits the public’s use of submerged lands to when those 
lands are covered by the waters themselves. In addition, to 
the extent that the majority believes that Trudeau makes 
the Diana Shooting Club definition applicable to the Great 
Lakes, the majority fails to note that Trudeau adopted the 
IGLD definition of the “ordinary high water mark” on the 
Great Lakes. Trudeau, supra at 110. In determining the 
location of the “ordinary high water mark,” Trudeau 
specifically relied on the following evidence:  

The DNR’s area water management specialist, 
Richard Knitter, testified that he determined the 
lake’s OHWM [ordinary high water mark] ap-
proximately one-half mile from the site at a 

 
  33 The majority, apparently recognizing the vagueness of its 
definition of the “ordinary high water mark,” observes, “the precise 
location of the ordinary high water mark at any given site on the shores 
of our Great Lakes remains a question of fact.” Ante at 30. While the 
majority again cites Trudeau as an example of how such a “question of 
fact” can be answered, ante at 28 n 20, it neglects to note that Trudeau 
adopted the International Great Lakes Datum (IGLD) definition of 
ordinary high water mark. Trudeau, supra at 110. However, the 
majority has held that the Great Lakes Submerged Lands Act (GLSLA), 
which also uses that datum, is not dispositive in defining the landward 
boundary of the public trust. Ante at 14-19. Does the majority mean to 
suggest that, despite this Court’s holding that the GLSLA is not 
dispositive, the ILGD is still relevant in determining the location of the 
ordinary high water mark for public trust purposes in this state? The 
majority does not say. 
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protected location with a clear erosion line that 
was free from excessive wave action. Knitter 
then determined that this site’s elevation was 
602 feet I.G.L.D. He transferred the elevation of 
the OHWM site to a number of points at the pro-
ject site and concluded that approximately half of 
the site was below Lake Superior’s OHWM. The 
developers’ surveyor did not determine the 
OHWM of the site or Lake Superior. [Id. at 106-
107.]  

The court concluded that “[a]ny part of the site at or below 
602 feet I.G.L.D. is within the OHWM of Lake Superior 
and is therefore protected lake-bed upon which building is 
prohibited.” Id. at 109. The presence of this single, clear 
definition stands in stark contrast to the vague and ever-
changing, “fact-specific,” “ordinary high water mark” 
newly promulgated by the majority. In contrast to the 
Wisconsin Supreme Court, this Court expends its energies 
explaining why our Great Lakes Submerged Lands Act 
(GLSLA), MCL 324.32501 et seq., which relies upon the 
IGLD, is not dispositive in defining the landward bound-
ary of the public trust. Ante at 14-19. 

  In stating that “we are persuaded to adopt [the Diana 
Shooting Club definition of ‘ordinary high water mark’] to 
clarify a term long used but little defined in our jurispru-
dence,” ante at 28, the majority adopts the law of another 
state, without much explanation as to why that law has 
been chosen from among the laws of the fifty states or, 
even more significantly, why the law of any other state is 
seen as necessary to replace the long-settled law of Michi-
gan. Further, the majority adopts only a part of the law of 
that other state, again without much explanation as to 
why it has chosen to adopt only parts of that other state’s 
law. Finally, to compound this inexplicable process, the 
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majority fails to accord significant consideration to the 
manner in which the courts of the other state have inter-
preted its own law, misconstruing in the process even the 
few decisions to which it gives consideration. 

  Even absent the differences between Wisconsin and 
Michigan law, the Diana Shooting Club standard was 
derived from the very different context of riparian prop-
erty.34 Undeterred, the majority simply utilizes this stan-
dard without explanation of how it should be modified for 
application on the Great Lakes. The result is a definition 
that is doubly vague, because the majority not only fails to 
explain what kind of “distinct mark” is considered to be so 
“easily recognizable” that it can be allowed to determine 
the limits of the public trust, but it also fails to provide 
any time frame for determining how “continuous” the 
“presence and action of the water” must be in order to 
leave such a mark. The majority fails to define either of 
these terms in a manner that will enable the public or 
property owners to determine which lands are within the 
public trust. What kind of “distinct mark” is sufficiently 
“recognizable” to bring unsubmerged land within the scope 
of the public trust? Since it cannot be that point at which 
wet sands give way to dry sands – the majority having 

 
  34 The majority observes that the Diana Shooting Club definition is 
not “far removed from meanings previously recognized in Michigan.” 
Ante at 29. In support, the majority cites MCL 324.30101(i), a part of 
the current version of the former Inland Lakes and Streams Act. 
However, the majority fails to acknowledge that this statute expressly 
states that it does not apply to the Great Lakes. MCL 324.30101(f ). I 
also assume that the majority in characterizing its definition as “not far 
removed” from another definition – that which, in fact, has been the law 
of Michigan – is acknowledging, albeit euphemistically, that it is 
adopting a new rule. The majority alternates between the adoption of 
new rules and disclaiming that it has adopted such new rules. 
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rejected the position of this dissent – is this “distinct 
mark” a function of where the waves have deposited 
seashells? Is it a function of where debris has been washed 
ashore? Is it a function of where some line of vegetation 
can be identified? Or is it a function of where sand castles 
are no longer standing? The majority does not say. More-
over, even if the public or the property owner could discern 
the relevant “distinct mark,” how would such persons 
determine how “continuous” the “presence and action of 
the water” has been – or indeed must be – in leaving such 
a mark. It cannot be limited to the “current ebb and flow of 
the waves,” as that too is the position of this dissent which 
the majority rejects. How continuous then is “continuous?” 
Is it a month, a season, a year, a century, or an epoch? 
Again, the majority does not say. 

  Moreover, the majority would apparently expand 
public access to private littoral lands even beyond its new 
definition of the “ordinary high water mark.” The majority 
states, “ ‘where the bank or shore at any particular place is 
of such a character that it is impossible or difficult to 
ascertain where the point of ordinary high-water mark is, 
recourse may be had to other places on the bank or shore 
of the same stream or lake to determine whether a given 
stage of water is above or below ordinary high-water 
mark.’ ” Ante at 27-28, quoting Diana Shooting Club, 
supra at 272 (emphasis added). Does the majority intend 
by this to say that the public may now cross onto private 
littoral property in order to determine where the new 
“ordinary high water mark” lies? If so, the public would 
seem to have access to such property even beyond the 
“ordinary high water mark.” The only apparent limitation 
on the public’s right of access is that the “ordinary high 
water mark” must be “difficult” to ascertain. Given that 
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under the majority’s new definition the “ordinary high 
water mark” will never be anything other than difficult to 
ascertain – and, as the majority admits, will generally 
constitute a “question of fact” ante at 30 – there appears to 
be considerable potential for access by the public upon 
private littoral lands even beyond the “ordinary high 
water mark.” Still, the majority is indisposed to answer 
any of the questions that are most dispositive in determin-
ing where private and public rights begin and end. In 
eventual course, these questions, so indispensable to the 
determination of individual property rights, will have to be 
addressed by the Department of Natural Resources (DNR) 
with virtually no guidance from this Court. 

  In leaving such questions to the DNR, the majority 
adopts the premises of administrative law in the very 
different realm of property law, by defining critical ques-
tions of property rights not in well-understood terms that 
conduce toward specific boundaries, but in language 
drawn from the modern administrative process in which 
vague and empty terms are given meaning by regulatory 
agencies, such as the DNR, with subsequent deferential 
review by the courts. This is a prescription for uncertainty, 
and uncertainty is a prescription for litigation, and the 
majority with its eyes wide open has chosen to give Michi-
gan both. 

  Further, the majority’s inclusion of unsubmerged 
lands within the public trust because “the lake has not 
permanently receded from that point and may yet again 
exert its influence up to that point,” ante at 27, conflicts 
with the traditional common-law definition of the public 
trust doctrine. At common law, the high water mark was 
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defined as “ ‘the line of the medium high tide between the 
springs and the neaps.[35] All land below that line is more 
often than not covered at high water, and so may justly be 
said, in the language of Lord Hale, to be covered by the 
ordinary flux of the sea.’ ” Borax Consolidated, supra at 25 
quoting Attorney-General v Chambers, 4 De G M & G 206, 
217; 43 Eng Rep 486 (1854).36 High tides move with the moon 
as it revolves around the Earth. At most ocean shores 
throughout the world, two high tides and two low tides occur 
every lunar day.37 A typical seaport will alternate between 

 
  35 The “spring tide” is defined as “the large rise and fall of the tide 
at or soon after the new or full moon.” The “neap” tide is defined as 
“those tides, midway between spring tides, that attain the least height.” 
Random House Webster’s College Dictionary (1997). 

  36 The majority asserts that I offer this as an “authoritative 
definition for ordinary high water mark” and that somehow there is a 
tension between this definition and my criticism of the majority’s 
creation of new law in this case. Ante at 41 n 33. That the majority does 
not recognize the English common-law definition of the ordinary high 
water mark is not surprising given that its novel definitions of the term 
bear no resemblance. According to the majority:  

  [The] ebb and flow, thus reaching one point on the shore 
at low tide and reaching a more landward point at high tide. 
The latter constitutes the high water mark on a tidal shore. 
The land between this mark and the low water mark is 
submerged on a regular basis, and so remains subject to the 
public trust doctrine as “submerged land.” [Ante at 20-21 
(emphasis added).]  

  Thus, it appears that the majority takes the position that the 
public trust extends to the highest high tide. However, as noted in 
Borax Consolidated, the ordinary high water mark is not the highest 
high tide, but rather the medium high tide between the spring and 
neaps, which is rarely exposed to the open air for more than twenty-
four hours. 

  37 A lunar day is the time it takes for the moon to return to a point 
above the Earth: approximately twenty-four hours and fifty minutes. 
See definition of “day, lunar” at <http://www.ngs.noaa.gov/CORS-Proxy/ 
cocoon/glossary/xml/D.xml> (accessed June 24, 2005). 
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high and low tides about every six hours. Thus, while the 
ocean bed may be temporarily exposed to the open air 
during low tide, such land will again be submerged during 
the next high tide. Because the land is continually being 
affected by the action of the water, it falls within the scope 
of the English common-law doctrine, even when exposed to 
open air. 

  In contrast, tidal forces acting on the Great Lakes are 
of such a “trifling effect,” Warner, supra at 239, that they 
cannot even be measured without precise instruments.38 
Thus, there is no “high” or “low” water marks, as they are 
scientifically understood. Instead, lake levels are affected 
seasonally by the natural operation of the hydrologic cycle, 
which includes precipitation, evaporation, condensation, 
and transpiration.39 During the winter, the air above the 
lakes is cold and dry, compared to the relatively warm 
temperature of the lake. As a result, the amount of water 
that evaporates into the air exceeds the water vapor that 
condenses back into the lakes. Any precipitation that falls 
on the lands surrounding the lakes is in the solid form of 
snow, and, thus, is not returned to the lake via runoff. As a 
result, more water leaves the lake than enters it in this 
season, resulting in a decline in lake levels.40 As snow 

 
  38 According to the National Oceanic and Atmospheric Administra-
tion, spring tide in the Great Lakes is less than 2 inches (5 cm) in 
height. See <http://co-ops.nos.noaa.gov/faq2.html> (accessed June 24, 
2005). 

  39 See, generally, United States Army Corps of Engineers and the 
Great Lakes Commission, Living with the Lakes (1999), pp 13-18. This 
publication may be accessed at <http://www.glc.org/living/> (accessed 
June 24, 2005). 

  40 According to the United States Army Corps of Engineers, the 
lowest average lake level from 1918 to 2003 occurred as follows: Lake 
Superior (March, 601.21 feet above sea level); Lakes Michigan and 

(Continued on following page) 



App. 78 

begins to melt in the early spring, runoff into the lakes 
increases. Further, as temperatures increase, the warm, 
moist air above the relatively cold lakes limits evaporation 
to an amount less than the rate of condensation. As a 
result, average water levels rise throughout the spring and 
eventually peak during midsummer.41 

  These natural phenomena suggest the unworkability 
of placing the public trust boundary at the “ordinary high 
water mark” as it is defined by the majority. If the “ordi-
nary high water mark” is defined as a static boundary, 
then the public trust doctrine would include unsubmerged 
lands that are only covered by the water on an infrequent 
basis. Under the English common-law definition, such 
lands should be treated in a manner similar to lands 
covered by the spring tides, i.e., they are not subject to the 
public trust doctrine. If the “ordinary high water mark” is 
defined as a floating boundary, then it becomes nearly 
impossible for either a beach user or a littoral property 
owner to determine where the boundary is located. To 
account for the hydrologic cycle, the “ordinary high water 
mark” would need to be redefined on a monthly or sea-
sonal basis. Further, the boundary would have to be 
readjusted on a year-by-year basis to account for long-term 

 
Huron (February, 578.48 feet above sea level); Lake St. Clair (February, 
573.43 feet above sea level); and Lake Erie (February, 570.8 feet above sea 
level). See <http://www.lre.usace.army.mil/greatlakes/hh/greatlakeswaterlevels/ 
historicdata/longtermaveragemin-maxwaterlevels/> (accessed June 24, 
2005). 

  41 According to the United States Army Corps of Engineers, the 
highest average lake level from 1918 to 2003 occurred as follows: Lake 
Superior (September, 602.23 feet above sea level); Lakes Michigan and 
Huron (July, 579.43 feet above sea level); Lake St. Clair (July, 574.77 
feet above sea level); Lake Erie (June, 571.95 feet above sea level). Id. 
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changes to lake levels caused by weather fluctuations. 
Since 1918, the Great Lakes have experienced three 
periods of extremely low water levels, in the late 1920s, 
mid-1930s, and mid-1960s. Periods of extreme high water 
were experienced in the early 1950s, early 1970s, mid-
1980s, and mid-1990s. The “point on the bank or shore up 
to which the presence and action of the water is so con-
tinuous as to leave a distinct mark either by erosion, 
destruction of terrestrial vegetation, or other easily recog-
nized characteristic” in 1926 would have been in a com-
pletely different location than the point reached in 1986. 
Likewise, that point in February of each year would be a 
completely different location than the same point in July 
of each year. Thus, any definition of where “the presence 
and action of the water is so continuous as to leave a 
distinct mark either by erosion, destruction of terrestrial 
vegetation, or other easily recognized characteristic” must 
vary depending on what method is used to calculate that 
level.42 

  The majority’s “ordinary high water mark” also fails to 
account for changes to the location of the waterline caused 
by events unrelated to lake levels. First, wind and baro-
metric forces can raise water at one end of the lake, 
causing a dip in water level at the opposite end. If the forces 
raising the water on one end suddenly cease, the entire lake 
may move in a see-saw fashion, alternatively rising and 
falling on each end in a “pendulum-like” movement. This 

 
  42 For example, on Lake Huron, the average yearly level of the lake 
in 2003 was 577.07 feet above sea level. The average yearly level of the 
lake from 1918 to 2003 was 578.94 feet above sea level. The monthly 
average for June 2003 was 577.43 feet above sea level. The monthly 
average for the month of June, from 1918 to 2003, was 579.33 feet 
above sea level. 
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phenomenon, called “seiche,” can last from minutes to 
hours to days. Second, ice or foreign bodies such as plants 
may block the normal flow of rivers and channels con-
nected to the Great Lakes, thereby causing an increase or 
decrease in the water level of connected lakes. Finally, 
most of the Great Lakes basin is rising, as the Earth’s 
crust slowly rebounds from the removed weight of the 
glaciers that covered the area around 14,000 years ago. 
Because the glaciers were thickest in the northern part of 
the basin around Lake Superior, this region is rebounding 
at a faster rate, nearly twenty-one inches a century, than 
the rest of the basin. As a result, the Great Lakes are 
“tipping” in a way that causes water increasingly to pool in 
the southern portions of the Great Lakes basin. The 
shoreline is receding in the northern basin and advancing 
in the southern basin. Thus, while the “ordinary high 
water mark” makes sense in tidal waters, it does not make 
sense in the nontidal Great Lakes because of the irregular 
nature of lake level fluctuations. 

  Further, the majority’s new definition fails to account 
for those times when the waters of the Great Lakes go 
beyond the “ordinary high water mark,” assuming that 
such an event could even occur under the majority’s new 
definition. The majority justifies its new rule, on the basis 
of this Court’s statement in Peterman, supra at 198, that 
“ ‘the limit of the public’s right is the ordinary high water 
mark. . . .’ ” (Citation omitted.) Ante at 40. However, the 
majority also states that the public trust doctrine serves to 
protect “the waters of the Great Lakes and their sub-
merged lands. . . .” Ante at 31. Thus, when the water’s 
edge is beyond the “ordinary high water mark,” there is a 
conflict between the majority’s stated limit of the public 
right to the “ordinary high water mark” and its inclusion 
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of submerged lands within the public trust. Is a property 
owner or a member of the public to understand that use of 
submerged lands between the “ordinary high water mark” 
and the water’s edge is forbidden? Does this mean that a 
member of the swimming or walking public is trapped 
within the Great Lakes until the water recedes to the 
“ordinary high water mark?” How does a member of the 
public or a property owner determine where the “ordinary 
high water mark” is in such a circumstance? Does limiting 
public access to a submerged “ordinary high water mark” 
conflict with our holding in Warner, supra at 239 that the 
public trust begins where the water is, “whether the water 
be deep or shallow”? Or is the majority’s reliance on 
Peterman somehow silently qualified to apply only when 
water levels on the Great Lakes lie below the “ordinary 
high water mark”? The majority again does not say. 

  By contrast, limiting the public’s right of access to the 
“water’s edge,” i.e., the point at which wet sands give way 
to dry sands, addresses all of the various forces at work on 
the lakes and is consistent with the common-law definition 
of the high water mark. First, the “water’s edge” principle 
reflects the dynamic natural forces at work on the Great 
Lakes. As the waters of the Great Lakes move, so too does 
the area where wet sands give way to dry sands. The 
littoral property owner’s title, and with it his or her 
littoral rights, including the right of exclusive possession, 
follows the movement of the water.43 As we explained in 

 
  43 However, as noted in Peterman, supra at 193-198, the littoral 
owner’s rights are subject to regulation by the state. See e.g., MCL 
324.32503 (prohibiting filling or altering land below the statutorily 
defined high water mark without a permit), MCL 324.32512 (prohibit-
ing certain acts of waterway maintenance without a permit), and MCL 

(Continued on following page) 
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Warner, the littoral property owner’s rights end where the 
water is “whether the water be deep or shallow, and 
although it be grown up to aquatic plants, and although it 
be unfit for navigation.” Warner, supra at 239. At that 
point, the state’s public trust title begins. Id. As correctly 
observed by the DNR, the area “where the water is” 
includes the wet sands where the waters of the Great 
Lakes have marked their current and continuous pres-
ence. Because by definition such sands are infused with 
water, the wet sands fall within the definition of “sub-
merged lands.” As a result, the “water’s edge” is the point 
at which wet sands give way to dry sands. The water’s 
edge marks the boundary between submerged and un-
submerged lands.44 This position is consistent with the 
position of the defendant littoral owners in the instant 
case. Contrary to plaintiff ’s expressions of concern that 
she would be forced to walk in the water, as a member of 
the public she has always had the right to walk along the 
wet sands abutting the Great Lakes. Because the wet 
sands are submerged lands, a littoral owner has never had 
the right to prevent a member of the public from using 
such lands. 

 
324.32512a (prohibiting mowing or removing vegetation except as 
permitted by the DNR). 

  44 The majority claims that I would “grant an exclusive right of 
possession to littoral landowners . . . down to where unsubmerged land 
ends, which [I] locate[ ] at the water’s edge. . . .” Ante at 38. A signifi-
cantly more precise statement of my position is that the littoral 
landowner has the right of exclusive possession to unsubmerged land, 
while the public has the right to use submerged land under the public 
trust doctrine. The water’s edge, i.e., where the wet sands give way to 
dry sands, where submerged land meets unsubmerged land, marks the 
limit of each of these rights. 
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  While I agree with the DNR’s inclusion of the wet 
sands as submerged lands, the DNR reaches the same 
erroneous conclusion as the Court of Appeals, namely that 
the littoral owner holds title only to the “ordinary high 
water mark.”45 This interpretation apparently is based on 
the following passage from Hilt, supra at 226: 

  The riparian owner has the exclusive use of 
the bank and shore, and may erect bathing 
houses and structures thereon for his business or 
pleasure (45 C.J. p 505; 22 L.R.A. [N.S.] 345; 
Town of Orange v. Resnick, [94 Conn 573, 578; 
109 A 864 (1920)]); although it also has been held 
that he cannot extend structures into the space 
between low and high-water mark, without con-
sent of the State (Thiesen v. Railway Co, 75 Fla. 
28 [78 South. 491; L.R.A. 1918E, 718]). And it 
has been held that the public has no right of pas-
sage over dry land between low and high-water 
mark but the exclusive use is in the riparian 
owner, although the title is in the State. Doemel 
v Jantz, [supra]. 

  However, this statement from Hilt does not represent 
a conclusion of this Court. Rather, it is cited as part of this 
Court’s response to the notion that Kavanaugh “gave the 
State substantially absolute title . . . to the upland or to use 
them for any public purposes.” Id. at 224. In rejecting this 
theory as a justification for maintaining Kavanaugh, we 
noted that the “title” conferred to the state in Kavanaugh 

 
  45 The DNR’s position is consistent with the Attorney General’s 
opinion in 1978 noting that title to property between the high water 
mark and the water’s edge remains in the state, but the right of 
exclusive use remains in the littoral owner. OAG, 1977-1978, No 5,327, 
p 518 (July 6, 1978).  
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was confined “to the same trust which applies to the bed of 
the lake, i.e., that the State has title in its sovereign 
capacity and only for the preservation of the public rights 
of navigation, fishing, and hunting.” Id. Thus, “the right of 
the State to use the bed of the lake, except for the trust 
purposes, is subordinate to that of the riparian owner. . . .” 
Id. at 226 citing Town of Orange, supra at 578. To support 
this point, Hilt noted that “it has been held that the public 
has no right of passage over dry land between low and 
high-water mark but the exclusive use is in the riparian 
owner, although the title is in the State.” Hilt, supra at 
226, citing Doemel. 

  This demonstrates that Hilt was not adopting the rule 
from Doemel, but rather was using that case to demon-
strate that Kavanaugh did not give unlimited title to the 
state and, therefore, that the title granted to the state by 
Kavanaugh was not a valid basis for maintaining the 
meander line as a boundary. Thus, the only basis for 
holding that the state holds title to unsubmerged land up 
to the so-called high water mark is to misunderstand the 
importance of Hilt’s reference to Doemel. It is clear that 
when Hilt said that a littoral owner’s title goes to the 
water’s edge, it meant “water’s edge.” Likewise, when 
Warner said that the state’s title begins where the water 
is, it meant “where the water is.” 

  Second, the “water’s edge” principle is consistent with 
the common-law definition of the high water mark.46 At 

 
  46 Although I do not agree that the “wet sands area” as it applies to 
the public trust doctrine is equivalent to the “ordinary high water 
mark” as it applies to the navigational servitude, at least one commen-
tator has observed that the “wet beach” is the area “between ordinary 
high watermark and ordinary low watermark.” Pratt, The legal rights 

(Continued on following page) 
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common law, the area of medium high tide would seldom 
be dry for more than twenty-four hours at a time. Lorman 
v Benson, 8 Mich 18, 29 (1860). In other words, the land at 
or below medium high tide was generally covered by the 
ocean during the daily tidal cycle. Therefore, this tidal 
land was considered “waste land” that was “ ‘not capable of 
ordinary cultivation or occupation.’ ” Id. at 28-29 (citation 
omitted). Similarly, in the instant case, the wet sands are 
being inundated with water by the current ebb and flow of 
the waves. However, when lake levels fluctuate, any land 
that is no longer subject to the ebb and flow of the waves 
becomes unsubmerged land, which is suitable for “ordi-
nary occupation” and, therefore, as with lands affected by 
the spring tides, is not within the scope of the public trust 
doctrine. 

  Finally, the “water’s edge” principle is significantly 
more workable than the majority’s “ordinary high water 
mark.” A member of the public can, by simple observation, 
without the use of “aerial photographs, government survey 
maps . . . and stereo [three-dimensional] photographs,” 
ante at 28 n 20, determine where he or she is allowed to 
use land without seeking the littoral owner’s permission.47 

 
of the public in the foreshores of the Great Lakes, 10 Mich Real Prop Rev 
237, 237 (1983). According to this commentator, the “high water mark” 
and the “water’s edge” are, for all practical purposes, the same in the 
nontidal Great Lakes. 

  47 The majority claims that the “water’s edge” principle provides no 
greater “clarity” than its new rule and that the “water’s edge” standard 
constitutes a “charade of clarity.” Ante at 41-42. The reader might wish 
to ponder this assertion. On the one hand, the traditional standard for 
delineating between public and private lands – the standard that I 
would retain – requires merely that a person be able to distinguish 
between wetness and dryness, between wet sands and dry sands, 
between where there is water and where there is not. Even a Supreme 

(Continued on following page) 
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When the waters recede, land that is no longer subject to 
the current ebb and flow of the waves will become unsub-
merged land and, therefore, will again be under the 
exclusive control of the littoral property owner. 

  In conclusion, as we noted in Warner, supra at 239, 
although in dictum, the absence of tides “practically makes 
high and low water mark identical for the purpose of 
determining boundaries [along the Great Lakes].” The 
“water’s edge” principle recognizes this reality by defining 
the rights of both the littoral property owner and the 
public in terms of the actual location of the water. This 
definition is consistent with the natural forces at work on 
the Great Lakes; it is consistent with the common-law 
scope of the public trust doctrine; it is consistent with 
historical practice in Michigan; and it creates a public 
trust area that can readily be identified. The majority has 
presented no reason why this longstanding rule no longer 
represents a reasonable balance between the competing 
interests at issue in this case. Yet, the majority discards 
this clear standard, which has operated for most of the 
history of our state to create harmonious relations be-
tween the public and littoral property owners, and re-
places it with an unknowable standard of its own 

 
Court justice, I would submit, should be reasonably able to draw such 
distinctions. Contrast this to the majority’s test that would require a 
person to locate “the point on the bank or shore up to which the 
presence and action of the water is so continuous as to leave a distinct 
mark either by erosion, destruction of terrestrial vegetation, or other 
easily recognized characteristic.” The majority does not even attempt to 
offer guidance to the public or property owners as to the meaning of this 
standard. Rather, the majority suggests that expert witnesses will be 
able to identify this mark by using “aerial photographs . . . , the 
government survey maps, the site’s present configuration, and stereo 
[three-dimensional] photographs. . . .” Ante at 28 n 20. 
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invention that requires littoral property owners and the 
public to guess where the “ordinary high water mark” is 
located. 

 
III. MISUNDERSTANDING OF JUS PRIVATUM/JUS PUBLICUM 

  The majority’s determination to apply what it has 
defined as the “ordinary high water mark,” despite a lack 
of foundation in Michigan law, appears to be rooted in its 
fundamental misunderstanding of the distinction between 
the jus privatum and jus publicum. The majority notes, 
correctly, that the title to the submerged lands of naviga-
ble waters is bifurcated; with the jus publicum safeguard-
ing the rights to the public and the jus privatum 
safeguarding private property rights, subject always to the 
jus publicum. Nedtweg v Wallace, 237 Mich 14, 20; 208 
NW2d 51 (1927). However, rather than limit application of 
the doctrine to submerged lands, the majority instead 
holds that any conveyance of lakefront property consists 
solely of the jus privatum, with the state’s jus publicum 
title including unsubmerged lands up to the “ordinary 
high water mark.” I disagree, and instead believe that the 
jus publicum applies only to the submerged lands of the 
Great Lakes. 

  The distinction between jus privatum and jus publi-
cum was first addressed by this Court in Lorman, supra. 
In Lorman, a former lessee of property abutting the 
Detroit River claimed that he had a right to use and 
maintain a boom constructed in the water.48 Under the 
English common law, private title to the bed of a navigable 

 
  48 A “boom” is defined as “a chain, cable, etc., serving to obstruct 
navigation.” Random House Webster’s College Dictionary (1997). 



App. 88 

river was determined by whether the river was subject to 
the ebb and flow of the tides. Lorman, supra at 26-27. 
However, regardless of who held the jus privatum, the 
private owner’s rights were limited to those uses that 
would not interfere with “the public easement of naviga-
tion[.]” Id. at 27. In tidal rivers, the jus privatum was 
subject to the public’s “right of navigation over the whole 
bed of the stream at high tide, and over the water, so far 
as it was practicable, at all tides.” Id. at 27-28. However, 
the public’s rights too were not without limit. First, the 
public’s rights did not extend to land “not commonly 
submerged by the average ordinary high tides, which 
would seldom leave any of the shore dry more than 
twenty-four hours at a time.” Id. at 29. Second, the public’s 
use of the jus publicum was limited to “water rights,” i.e., 
the right of navigation and fishing. Id. at 30. No matter 
who held title to the river bed, the public’s right to use the 
river was always limited to the water itself. Because the 
former lessee sought to use the Detroit River for purposes 
other than navigation or fishing, the Court determined 
that the former lessee’s use was not superior to that of the 
riparian owner and, therefore, the riparian owner could 
bring an action for trespass. 

  The limitation of the jus publicum to use of the water 
itself was also expressed by this Court in McMorran 
Milling Co v C H Little Co, 201 Mich 301; 167 NW 990 
(1918).49 In McMorran Milling, a dredger entered into a 

 
  49 The majority cites Justice Campbell’s dissenting opinion in 
Sterling v Jackson, 69 Mich 488, 506-507; 37 NW 845 (1888), in support 
of its jus privatum/jus publicum analysis. Ante at 11. The Sterling 
majority observed that title to the river bed belongs to the riparian 
owner, but that such title is limited by the public’s right of navigation. 
Sterling, supra at 500. However, the public’s rights in that case were 

(Continued on following page) 
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contract with the riparian owner for the right to remove 
sand from the river bed. The federal government, con-
cerned that such dredging would adversely affect naviga-
tion, ordered the dredger to cease operation. After the 
dredger complied with this order, the riparian owner 
brought suit demanding the dredger continue to pay for 
the right to remove sand. This Court began its analysis by 
noting that the riparian owner “holds the naked legal title 
[the jus privatum], and with it he takes such proprietary 
rights as are consistent with the public right of navigation 
[the jus publicum], and the control of congress over that 
right.” Id. at 314 (citation omitted). Thus, the riparian 
owner’s title is “ ‘held at all times subordinate to such use 
of the submerged lands and of the waters flowing over 
them as may be consistent with or demanded by the public 
right of navigation.’ ” Id. at 310 (emphasis added; citation 
omitted). The Court concluded that the dredger was 
evicted from the river bed by the government, which on 
the basis of its right to protect navigation had superior 
title over the riparian owner. Therefore, the riparian 
owner was not entitled to further payment after the date 
of eviction. Id. at 318. 

  Unlike rivers and inland lakes, the state holds both 
the jus privatum and jus publicum title to the submerged 
lands of the Great Lakes. Nedtweg, supra. In Nedtweg, the 
state sought to lease several thousand acres of relicted land 
abutting Lake St. Clair that were considered submerged in 

 
limited to “using the waters of the bay for the purpose of a public 
highway in the navigation of [the defendant’s] boat over it. . . .” Id. at 
501. Aside from the right of navigation, all other uses of the river bed 
belonged exclusively to the riparian owner. Id. In other words, the 
riparian owner’s jus privatum was limited only by the uses expressly 
allowed under the jus publicum, i.e., the right of navigation. Id. 
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law.50 In order to do so, the Legislature passed legislation 
authorizing long-term leases of such land to private 
individuals. The Department of Conservation refused to 
enter into such leases, arguing that the submerged-in-law 
land was held in trust for the public and could not be 
conveyed. We noted that the title to submerged land is 
bifurcated between the jus publicum and the jus privatum. 
Nedtweg, supra at 17. 

  The State may not, by grant, surrender such 
public rights any more than it can abdicate the 
police power or other essential power of govern-
ment. But this does not mean that the State 
must, at all times, remain the proprietor of, as 
well as the sovereign over, the soil underlying 
navigable waters. [Id.] 

  In other words, the state may convey the jus privatum 
in submerged Great Lakes land, as long as that convey-
ance does not interfere with the public’s “rights of naviga-
tion, hunting and fishing.” Id. at 18. The Court noted that, 
because the land in question was now dry land, it was no 
longer suited for the purposes protected by the jus publi-
cum. Id. at 22. In other words, contrary to the majority’s 
understanding, while the “submerged” lands in question 
were still part of the public trust, the lease was permissi-
ble because there was no interference with the uses pro-
tected by the public trust doctrine.51 

  To summarize, under the common law as it has 
developed in Michigan, the jus privatum is held by either 

 
  50 Nedtweg was decided during the reign of the Kavanaugh cases.  

  51 The majority claims that the lands at issue in Nedtweg were 
“set[ ] apart from the public trust.” Ante at 27. 
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the adjoining property owner (in the case of rivers or 
inland lakes), or by the state itself (in the case of the Great 
Lakes). In either case, the jus privatum title is held 
subject to the public’s rights under the jus publicum. 
However, the public’s jus publicum rights are limited to 
use of the waters themselves. Lorman, supra; McMorran 
Milling, supra. Further, the jus publicum only protects the 
public’s right to use private property for specific purposes, 
such as navigation, fishing, and hunting. Nedtweg, supra. 
There are no cases that support the majority’s view that 
the jus publicum extends beyond the water’s themselves to 
include unsubmerged land. Lorman, supra at 29. On the 
Great Lakes, the overlap between jus privatum and jus 
publicum would only come into play when the Legislature 
conveyed a portion of the submerged lands to a third party. 
Because, as argued previously, the littoral owner’s title 
never extends past the wet sands, unsubmerged land 
between the wet sands and the “ordinary high water 
mark” is simply not, and has never been, part of the jus 
publicum. 

 
IV. QUESTIONS RAISED BY MAJORITY OPINION 

  Questions directly raised by the majority’s departure 
from the longstanding status quo in our state include the 
following:52 

 
  52 The majority maintains that this case “raises none of the 
questions that [this dissent] poses,” while, of course, choosing to answer 
none of these questions. Ante at 44. The majority is mistaken if it 
believes that it can replace settled law in Michigan with a selective part 
of the law of another state – indeed the least clear part of that other 
state’s law – and create a new legal relationship between littoral 
property owners and the public, all the while avoiding giving rise to 

(Continued on following page) 
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  (1) Are there property tax consequences to the fact 
that the exclusive rights of littoral property owners would 
now extend not to the water’s edge, but only to the “ordi-
nary high water mark”? 

  (2) Given that the majority has expanded the lands 
subject to the public trust doctrine, will there be a corre-
sponding expansion of uses that are considered “inherent 
in the exercise of traditional public trust uses”? That is, 
given that the public trust now encompasses dry land up 
to at least the “ordinary high water mark,” are there new 
uses of these lands that arguably can be connected to 
traditional public trust uses? 

  (3) Given that there are always more members of the 
public who may wish to use a property in a particular 
manner than there are property owners, what permanent 
protections exist to ensure that the Department of Natural 
Resources, as a political institution, will not seize upon the 
vagueness and lack of definition of the majority opinion 
increasingly to broaden the “public trust” at the expense of 
littoral property rights? 

  (4) What are the implications of the majority’s 
opinion for the rights of other littoral property owners on 

 
new legal questions and generating litigation. Each of the questions set 
forth in this section, as well as a great many more that neither I nor the 
majority can anticipate, will be introduced into the legal system as a 
direct result of the majority’s opinion. This opinion will be subject to 
cryptanalysis for many years to come and will produce litigation and 
dispute where up to now there has been none. Perhaps equally trou-
bling, when clarity in the law is once again established in the area of 
littoral property rights – many years from now, and only after what is 
likely to be an unnecessary period of fractiousness and contention – it 
will likely come as a function of administrative determinations of 
private property rights. 
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lakes other than the Great Lakes, whose properties also 
afford access to recreational opportunities for the public? 

  (5) Given the majority’s conclusion that “the public 
trust doctrine serves to protect resources,” what are the 
implications of the majority’s opinion for the rights of non-
littoral property owners, whose properties abut or have an 
impact upon state lands used by the public for recreational 
purposes? 

 
V. CONCLUSION 

  I would not alter the longstanding status quo in 
Michigan, and I, therefore, dissent. The majority has 
altered this status quo by: (1) redefining the lands subject 
to the public trust doctrine on the basis of Wisconsin’s 
definition of the “ordinary high water mark”; and (2) 
holding for the first time that the use of unsubmerged 
lands is permitted by the public trust doctrine. 

  The majority fails to identify any defects in the pre-
sent rules of this state, rules that have endured since 
statehood, that would justify its departure from the 
“water’s edge” principle in favor of unclear rules of its own 
design. The present rules have created a reasonable and 
harmonious balance between the rights of the public and 
the rights of littoral property owners. Under these rules, 
the littoral owner’s title follows the shoreline, i.e., where 
the wet sands give way to the dry sands, wherever this 
may be from time to time. Because the boundary is de-
pendent on the natural condition of the Great Lakes, it is 
easily identifiable, thus, creating a practical and workable 
rule. The public’s legal right to use private property along 
the shores of the Great Lakes should remain, as it has 
always been, within this realm. 
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  The critical flaw in the majority’s decision making is 
that it creates new law, not on the basis of the millions of 
amicable interactions that occur each year between the 
public and lakefront property owners, but instead on the 
basis of the single aberrational dispute in this case. In the 
place of a stable and well-understood law that has worked 
well for more than a century and a half to define the rights 
of the public and littoral property owners and to minimize 
litigation, the majority, in reaction to the present dispute, 
finds it necessary to introduce a range of novel concepts 
into Michigan property law. Apart from lacking any basis 
in present Michigan law, these concepts are essentially 
undecipherable. Thus, in an area of the law in which 
stability and clarity are paramount, the majority offers 
rules that are obscure and that will be subject to evolving 
definition by environmental regulatory agencies. Almost 
certainly, these new rules, in conjunction with the major-
ity’s disinclination to define the critical aspects of these 
rules, will lead to an escalation in the number of disputes 
between members of the public and property owners along 
the Great Lakes. In the place of harmony, there will be 
litigation.53 In the place of unobstructed beachfront, there 

 
  53 In the end, it will not be surprising if the day-to-day rights of the 
public even to beach-walk – the ostensible triggering concern of this 
case – were to be diminished by the majority’s decision. For, in the place 
of a rule in which property rights are clearly defined and protected, and 
in the place of a regime in which most littoral property owners have 
easily accommodated the public’s interest in activities such as beach-
walking, the majority creates a far more uncertain rule, one in which 
property rights have become more ambiguous and uncertain, and more 
subject to political regulation and definition. Just as some members of 
the public are likely to become more assertive in their claim of a “right” 
to use the property of another, so too will some property owners become 
more assertive in purporting to “defend” their properties from the 
encroachments of such persons. At least some of these owners can be 

(Continued on following page) 
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will be fences. Five hundred cases from now, and after the 
expenditure of enormous litigation costs and legal re-
sources, Michigan, if it is fortunate, will once again reach 
the state of equilibrium that it enjoys today and that it has 
enjoyed for many decades under current law. 

  I would affirm the result of the Court of Appeals, 
reverse that portion of the Court of Appeals opinion giving 
the state title to land below the “ordinary high water 
mark,” and reaffirm the longstanding principle of Hilt that 
the littoral property owner’s title extends to unsubmerged 
land and the public’s legal rights under the public trust 
doctrine extend to the submerged lands, including the wet 
sands.54 

Stephen J. Markman 

 
expected to assert their property rights in circumstances where today 
this has been thought unnecessary. It may well be that a legacy of the 
majority opinion is the proliferation of fences along the beaches of the 
Great Lakes. Fences and more fences. As a result of the majority’s 
decision to replace clearly understood and longstanding rules of private 
property rights with new rules in which the public trust is to be 
expanded in an uncertain manner, the rights of both the public and the 
property owner will likely become less well protected. 

  54 Because I agree with the majority that the GLSLA does not 
establish the boundaries of the public trust, I concur in part II(A) of the 
majority opinion. 
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126409 (65) Maura D. Corrigan, 
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Michael F. Cavanagh 
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Robert P. Young, Jr. 
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 Justices 

 
JOAN M. GLASS, 

  Plaintiff-Appellant, 

v 

RICHARD A. GOECKEL and 
KATHLEEN D. GOECKEL, 

  Defendants-Appellees. 

 
 
 
 
 
 
 

/ 

 
 

SC: 126409 
COA: 242641 
Alcona CC: 01-010713-CK 

 
  On order of the Court, the motion to confirm that the 
issue of title to previously submerged land will be heard by 
this Court and should be briefed by the parties is consid-
ered, and it is GRANTED. 
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SC: 126409 
COA: 242641 
Alcona CC: 01-010713-CK 

 
  On order of the Court, the application for leave to 
appeal the May 13, 2004 judgment of the Court of Appeals 
is considered, and it is GRANTED. The motion for leave to 
file reply brief and the motions for leave to file briefs 
amicus curiae are also considered, they are GRANTED. 
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Before: O’Connell, P.J., and Wilder and Murray, JJ. 

MURRAY, J. 

 
I. Introduction 

  Plaintiff, a neighbor of defendants, asserts that as a 
member of the general public, she “has the right to navi-
gate and walk across those portions of the shore and 
waters of Lake Huron lying below and lakeward of the 
natural ordinary high-water mark, free from obstruction 
or interference by defendants.” Defendants argue that 
their property rights extend to the waters’ edge, and that 
plaintiff could not walk beyond the waters’ edge and onto 
their property. The trial court held that plaintiff was 
entitled to freely traverse the “shore of Lake Huron lying 
below and lakewards of the natural ordinary high water 
mark as specifically defined in MCL 324.32502.” We 
conclude otherwise, and therefore reverse the trial court’s 
order granting plaintiff ’s motion for summary disposition 
and remand for entry of an order granting defendants’ 
motion for summary disposition. 
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II. Material Facts and Proceedings 

  Since 1997, defendants have owned property east of 
US-23 in Alcona County that abuts Lake Huron. Plaintiff 
has, since 1967, owned property in Alcona County west of 
US-23 and, essentially, on the other side of US-23 from 
defendants’ property. In the deed to her property, plaintiff 
was granted a fifteen-foot easement across defendants’ 
property “for ingress and egress to Lake Huron.” 

  According to plaintiff ’s first amended complaint, a 
dispute between plaintiff and defendants arose in August 
2000, when plaintiff trimmed several tree branches that 
were impeding her use of the easement. In spring 2001, 
the dispute continued with defendants1 objecting to any 
pruning of trees or bushes. According to plaintiff, defen-
dant obstructed the entrance to the easement by parking 
Mr. Goeckel’s vehicle at the entrance. Additionally, plain-
tiff claimed that defendants threatened or did interfere 
with her right to walk across the beach area, between the 
ordinary high-water mark and Lake Huron, in front of 
defendants’ property. As a result, plaintiff filed a three-
count first amended complaint, asking the trial court to 
enjoin defendants from interfering with her rights to the 
express easement and the usage of the shoreline. 

  The parties eventually resolved the issues pertaining 
to the express easement, resulting in plaintiff being able to 
utilize the easement for ingress and egress to Lake Huron, 
to use the beach portion of the easement for sunbathing 

 
  1 In her first amended complaint, plaintiff only asserts that Mr. 
Goeckel attempted to interfere with her easement and statutory rights. 
However, because both Mr. and Mrs. Goeckel are defendants, we will 
refer to them collectively. 
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and lounging, and to do certain pruning to ensure that the 
easement remain unimpeded in at least a ten-foot wide 
area. 

  Regarding the remaining issue, defendants moved for 
summary disposition pursuant to MCR 2.116(C)(8) and (9), 
arguing that, as a matter of law, plaintiff was not entitled, 
over defendants’ objections, to walk across the beach 
fronting defendants’ property between the high-water 
mark and the lake. Plaintiff filed a response seeking 
summary disposition in favor of her right engage in such 
activity. The trial court, stating that “there is no clear 
precedent here,” granted plaintiff summary disposition in 
favor of plaintiff on the following basis: 

  However, it appears to this Court that Plain-
tiff has the better argument and the Court there-
fore rules in Plaintiff ’s favor. The Great lakes 
Submerged Land Act, MCL § 324.32501 et seq[.], 
does provide for a specific definition of the high 
water mark of Lake Huron and does seem to sup-
port the argument that the Plaintiff ’s [sic] have 
the right to use the shore of Lake Huron lying be-
low and lakewards of the natural ordinary high 
water mark for pedestrian travel. 

 
III. Analysis 

A. Standard of Review 

  Although the trial court did not indicate under which 
court rule it granted summary disposition, plaintiff moved 
for summary disposition pursuant to MCR 2.116(C)(l0). 
Therefore, we will consider the trial court’s ruling as if it 
were granted under that subrule. We review a decision 
granting summary disposition de novo, Psaila v Shiloh 
Industries, Inc, 258 Mich App 388, 391; 671 NW2d 563 



App. 101 

(2003), applying the same standard under MCR 
2.116(C)(10) that the trial court was required to utilize: 

  Summary disposition may be granted pursu-
ant to MCR 2.116(C)(10) when, except with re-
gard to the amount of damages, there is no 
genuine issue about any material fact. When de-
ciding a motion for summary disposition pursu-
ant to MCR 2.116(C)(10), a court must consider 
all pleadings, affidavits, depositions, and other 
documentary evidence in the light most favorable 
to the nonmoving party. Ritchie-Gamester v Berk-
ley, 461 Mich 73, 76; 597 NW2d 517 (1999). The 
nonmoving party has the burden of rebutting the 
motion by showing, through evidentiary materi-
als, that a genuine issue of disputed fact does ex-
ist. Smith v Globe Life Ins Co, 460 Mich 446, 455; 
597 NW2d 28 (1999). [Old Kent Bank v Kal Kus-
tom, Inc, 255 Mich App 524, 528-529; 660 NW2d 
384 (2003).] 

Additionally, “[t]he trial court properly grants summary 
disposition to the opposing party under MCR 2.116(I)(2) if 
the court determines that the opposing party, rather than 
the moving party, is entitled to judgment as a matter of 
law.” Washburn v Michailoff,” 240 Mich App 669, 672; 613 
NW2d 405 (2000). 

 
B. Riparian Rights and The Public Trust Doctrine 

  Defendants claim that, as owners of property abutting 
Lake Huron, they have the exclusive right to use the land 
up to the waters’ edge, and that they can therefore pre-
clude plaintiff from traversing anywhere on their property 
above the waters’ edge. In support of this position, defen-
dants principally rely on Hilt v Weber, 252 Mich 198; 233 
NW 159 (1930). Hilt which we will review in detail later in 
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this opinion, contains a thorough discussion of the rights 
of riparian owners along our Great Lakes. However, in 
order to properly understand the context under which Hilt 
was decided, we must first review the so-called “Kava-
naugh Cases,” Kavanaugh v Rabior; 222 Mich 68; 192 NW 
623 (1923) and Kavanaugh v Baird, 241 Mich 240; 217 
NW 2 (1928), which were both overruled in Hilt. 

  In Rabior, supra, the plaintiff was the owner of 
Saginaw Bay waterfront property. The defendant built a 
summer cottage on a 280-foot wide strip of land between 
the plaintiff ’s lots and the shoreline, which the plaintiff 
claimed ownership to because the strip of land was created 
through accretions.2 The Supreme Court held that the 
strip of land, which was located between the meander line3 
and the water line, was “in the law, submerged land and 
lake bottom.” Id. at 69. This conclusion was compelled 
because, according to the Court, the strip of land had been 

 
  2 The terms “accretion” and “reliction” are used frequently in the 
cases discussed in this opinion. “Accretion” is defined as “the gradual 
accumulation of land by natural forces, especially as alluvium is added 
to land situated on the bank of a river or on the seashore.” Black’s Law 
Dictionary (7th ed) at 21. “Reliction” is defined as “the alteration of a 
boundary line because of the gradual removal of land by a river or 
stream.” Black’s Law Dictionary (7th ed) at 1293. These terms are not 
particularly useful in this case, however, because we are here dealing 
with land resulting from receding waters, which is defined as, but not 
always referred to as, “dereliction.” Black’s Law Dictionary (7th ed) at 
454. 

  3 Meander lines were established by surveyors to determine 
acreage and values of property, not to create a strict boundary. 
Whitaker v McBride, 197 US 510, 512; 25 S Ct 530; 49 L Ed 857 (1905). 
The meander line for the Great Lakes was originally established by 
government survey in 1851, Boekeloo v Kuschinski, 117 Mich App 619, 
630; 324 NW2d 104 (1982), fourteen years after our state entered the 
Union in 1837. 
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submerged when the meander line was drawn, the strip of 
land only appeared because of a gradual recession of the 
water, and, therefore, the land should continue to be 
regarded in the law as lake bottom: 

  We think a fair inference is, from the meager 
testimony, that the disputed strip was sub-
merged when the meander line was established, 
and that the disputed strip is the result of the re-
cession of the waters and not of accretions. If this 
be true, the disputed area must be regarded in 
the law as lake bottom. When the meander line 
was established it fixed the status of the dis-
puted strip as lake bottom, and this status in the 
law would not change even though a portion of it 
had become dry land. [Id. at 70-71.] 

This conclusion was based upon the Court’s view that 
“riparian owners along the Great Lakes own only to the 
meander line, and that title, outside this meander line, 
subject to the rights of navigation, is held in trust by the 
state for the use of its citizens.” Id. at 71, quoting Ains-
worth v Munosicong Hunting & Fishing Club, 159 Mich 
61; 123 NW 802 (1909). Thus, because the plaintiff did not 
have title to the strip of land that resulted from the water 
receding, he was not entitled to eject the defendant from 
the strip of land. 

  Five years later, the Court decided another case 
regarding the same property, but involving partially 
different parties. In Baird, supra, the plaintiff brought 
suit against the defendant, the State Director of Conserva-
tion, seeking to quiet title to the same strip of land. Much 
as he did in the prior case, the plaintiff argued that he 
held title to the land by means of accretion and reliction. 
The defendant, on the other hand, asserted title in the 
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name of the state, which held title to the land in trust for 
the benefit of the people. 

  The trial court ruled in favor of the defendant. In 
affirming the trial court, the Court took judicial notice 
that the land was created by both accretion and reliction, 
but most potently through reliction, for “Saginaw Bay is 
very shallow at the shores, and but slight recession of the 
water uncovers a large area.” Id. at 242. Relying upon its 
holding in Rabior, the Court held that the land had previ-
ously been submerged land, and therefore the relicted land 
(which had grown in size since Rabior was decided) was 
held by the state in trust for the people: 

  If the title to the lake bottom passed to the 
state in trust upon its admission to the Union, 
and that title did not shift and change with the 
shifting and changes in conditions, and we so 
held in that case, then the title to the property 
here in question is in the State in trust, and is 
not in the plaintiff, and to sustain the plaintiff ’s 
contention necessitates the overruling of the 
Rabior Case and the cases which have preceded 
it. [Id. at 243.] 

Although the Court recognized that it would have to 
reverse Rabior in order to hold that the plaintiff owned the 
land to the waters’ edge, it refused to do so even while 
conceding that its decisions in Rabior and Baird were 
“against the overwhelming weight of authority.” Id. at 252-
253. Thus, the Court held that all land that was Great 
Lakes bottomland at the time the state entered the Union, 
but which was now dry because of accretion or reliction, 
was held by the state and not the riparian owner: 

  Changes in condition from year to year do 
not change the title or rights of the state. They 
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are fixed as of the date of the admission of the 
State into the Union. So, likewise, are the rights 
of the riparian owner. When the State was ad-
mitted into the Union the lands here bordering 
on Saginaw Bay were owned by the Federal gov-
ernment. It held them as proprietor and when it 
sold, the right of a riparian owner as of that date 
passed to its grantee. [Id. at 253.] 

  As noted, Hilt expressly overruled the Kavanaugh 
cases. Hilt, supra at 227. Hilt involved a land contract 
foreclosure. The property at issue, which the defendants 
had purchased from the plaintiffs, abutted Lake Michigan. 
The meander line was some 277 feet from the waters’ edge, 
and the plaintiffs’ real estate agent had placed a stake in 
the ground one hundred feet from the water, informing the 
defendants (at that point prospective purchasers) that the 
stake represented the boundary of the plaintiffs’ property. 
The defendants prevailed in the trial court, and were 
awarded damages for the plaintiffs’ failure to pass title to 
the 177 feet of land between the stake and the meander 
line, which under the Kavanaugh cases was land held in 
trust by the state subject to riparian rights of the upland 
owner. Id. at 201. The issue on appeal concerned the 
damages recovered by the defendants, which required the 
Court to examine “the respective rights of the State and 
the riparian owner in the strip of relicted land.” Id.4 In 
doing so, the Court had to reexamine the Kavanaugh 
cases, since they specifically dealt with the respective 

 
  4 The Court noted that some of the land at issue had been upland 
since the state entered into the Union, but that the remainder became 
dry by accretion and reliction. Id. 
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rights between the state and riparian owners to relicted 
land.5 

  The Hilt Court first addressed the proposition from 
the Kavanaugh cases that the meander line was drawn at 
the waters’ edge and to be considered a boundary line. The 
Court flatly rejected such a conclusion, instead holding 
that, at least until the Kavanaugh cases, precedent had 
uniformly established that the meander line was not a 
boundary, nor was it run at the waters’ edge: 

  It is well know [sic] that, in innumerable in-
stances, as in that at bar, the meander line was 
not run at the waters’ edge in fact. It is also es-
tablished that it is not a boundary in law. In 
Railroad Co v Schurmeir [74 US 272; 7 Wall 272; 
19 L Ed 74 (1869)], it was pointed out that, by 
the act of congress providing for the survey, while 
the straight lines were given the force of bounda-
ries, no mention was made of meander lines in 
the act; that they were a device of the surveyor 
for the purpose of reporting the contents of the 
subdivision and to enable the surveyor general to 
make a plat required by law. They were run as 
merely general, not accurate, representations of 
the shore. Blodgett & Davis Lbr. Co. v. Peters, 87 
Mich. 498[; 49 NW 917;] (24 Am. St. Rep. 175) 
[(1891)]; United States v. Lane, 260 U.S. 662[; 43 
S Ct 236; 67 L Ed 448 (1923)]. [Hilt, supra at 
204.] 

 
  5 The Court emphasized that its opinion only addressed dry land 
“extending meandered upland by gradual and imperceptible accession 
or recession of the water, on the lake side of the meander line,” as 
opposed to submerged lands. Id. at 203. 
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See, also, id., at 212 (the meander line was not meant to 
be strictly accurate in depicting the precise sinuosities of 
the shore. The boundary was where nature had placed it – 
at the water’s edge.”). 

  Having rejected this first proposition underlying the 
holdings in the Kavanaugh cases, the Court turned to “the 
second proposition of the Kavanaugh Cases, that the 
status of land as lake bottom, fixed when the meander line 
was run, did not change in law even though a portion of it 
afterward became dry land.” Id. at 213. In rejecting the 
holding that previously submerged dry land remained 
submerged land under the law, the Court examined the 
two cases relied upon by the Baird Court Sterling v Jack-
son, 69 Mich 488; 37 NW 845 (1888), and State v Venice of 
America Land Co, 160 Mich 680; 125 NW 770 (1910). The 
Hilt Court concluded that neither Sterling nor Venice of 
America supported the holdings in the Kavanaugh cases, 
id. at 216, and instead held that title to private lake front6 
land follows the shore, even when the shoreline changes 
over the years: 

  On the contrary, this court often had de-
clared the effect of a meander line upon the 
Great Lakes in harmony with authority else-
where, and, at least inferentially, had recognized 
that title would follow the shore in case of change 
of condition under private ownership, in accor-
dance with the common law. [Id. at 216-217.] 

 
  6 The rules of riparian rights and the public trust doctrine set forth 
in Hilt and its progeny only apply to the shoreline of the Great Lakes 
and their connecting navigable waterways. Bott v Comm of Natural 
Resources, 415 Mich 45, 71; 327 NW2d 838 (1982). 
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Indeed, throughout its opinion, the Court noted how the 
Kavanaugh cases had “put the Great Lakes in a legal 
straightjacket” by deviating from prior Michigan law and 
common law, which held that riparian owners hold title to 
the land up to the waters’ edge: 

  Prior to the Kavanaugh Cases there appears 
to have been little or no conflict of law upon the 
effect of reliction on title. The law of the sea ap-
plies to the Great Lakes. Hardin v. Jordan[, 140 
US 371; 11 S Ct 808; 35 L Ed 428 (1891)], supra. 
All maritime nations, recognizing the vagaries of 
the sea, beyond human control and anticipation, 
have evolved systems of law, founded upon ra-
tional conceptions of common justice, to adjust 
and compensate its effects. The most ordinary ef-
fect of a large body of water is to change the 
shoreline by deposits or erosion gradually and 
imperceptibly. In such cases it is the general, pos-
sibly universal, rule, except for the Kavanaugh 
Cases, and except in a few States where riparian 
rights have been extinguished by Constitution or 
statute, that the title of the riparian owner fol-
lows the shoreline under what has been graphi-
cally called “a movable freehold.” 28 Hallsbury, 
Laws of England, 361. [Id. at 219 (emphasis 
added).] 

As support for its holding, the Hilt Court relied upon many 
state and federal decisions. See id. at 220. In particular, 
the following passage from Shively v Bowlby, 152 US 1; 14 
S Ct 548; 38 L Ed 331 (1894), clarified both the distinction 
between the title to submerged lands held by the states, 
and the riparian right to land as the water recedes and 
rises over the years: 

  “The rule, everywhere admitted, that where 
the land encroaches upon the water by gradual 
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and imperceptible degrees, the accretion or allu-
vion belongs to the owner of the land, is equally 
applicable to lands bounding on tide waters or on 
fresh waters, and to the King, or the State as to 
private persons; and is independent of the law 
governing the title in soil covered by the water.’ 

  “The reason ordinarily given for the rule is 
that it is necessary to preserve the, riparian 
owner’s right of access. Other reasons sometimes 
are that it is within the maxim, de minimis non 
curat lex, or that since the riparian owner may 
lose soil by the action of the water he should have 
the benefit of any land gained by the same ac-
tion.” 45 C. J. p. 525. [Id. at 219-220 (emphasis 
modified in part).] 

  Hence, under Hilt, a riparian owner has the exclusive 
right to the use of relicted land subject only to the state’s 
navigational servitude, and therefore “it has been held 
that the public has no right of passage over dry land 
between low and high-water mark but the exclusive use is 
in the riparian owner. . . .” Id. at 226.7 Although the 
riparian owner has the exclusive right to utilize such land 
while it remains dry, because it once again may become 
submerged, title remains with the state pursuant to the 
public trust doctrine. Id. This is so because a riparian 
owner cannot interfere with the public’s right to the free 
and unobstructed use of navigable waters for navigation 
purposes. Id. 

 
  7 This principle in Hilt is dicta, since the dispute in that case did 
not involve the public’s right to access relicted land. However, the 
principle was endorsed by the Hilt Court, and it is consistent with and 
germane to the actual holding in Hilt, i.e., that the riparian owner has 
exclusive use to the land running to the waters’ edge. People v Schaub, 
254 Mich App 110, 117 n 2; 656 NW2d 824 (2002). 
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  As the foregoing demonstrates, the Hilt Court placed 
Michigan riparian law, as it pertains to navigable waters, 
back in conformity with the common law as it existed in 
Michigan before the Kavanaugh cases. Courts since then 
have recognized that under Hilt, a riparian owner has 
exclusive use of the dry land to the waters’ edge, and loses 
the exclusive right to use that same dry land when it 
becomes submerged by the rising waters. See, e.g., 
Peterman v Dept of Natural Resources, 446 Mich 177, 192-
193; 521 NW2d 499 (1994) (quoting Hilt, the Supreme 
Court stated that it “has long held” that “ ‘the right to 
acquisitions to land, through accession or reliction, is itself 
one of the riparian rights.’ Hilt, supra at 218. Hence, the 
‘title of the riparian owner follows the shoreline under 
what has been graphically called ‘a moveable freehold.’ ”); 
Bott v Comm of Natural Resources, 415 Mich 45, 82-84; 
327 NW2d 838 (1982) (“In Hilt, a recent holding in the 
Kavanaugh Cases that owners adjacent to the Great Lakes 
hold title to land running along the meander line but not 
to the waters’ edge was re-examined and overruled.”); 
Klais v Danowski, 373 Mich 262, 279; 129 NW2d 414 
(1964) (recognizing under Hilt that a riparian owner has 
use of the land to the waters’ edge, including any new land 
occurring through accretions or reliction); Donohue v 
Russell, 264 Mich 217, 218; 249 NW 830 (1933) (recogniz-
ing that Hilt “held that the riparian owner owns the land 
beyond the meander line to the edge of the water.”); 
Boekeloo v Kuschinski, 117 Mich App 619, 626-627; 324 
NW2d 104 (1982); Turner Subdivision Prop Owners Ass’n v 
Schneider, 4 Mich App 388, 391; 144 NW2d 848 (1966) 
(“Hilt established that a riparian owner owns land be-
tween the meander line and the water.”); Nordale v Wax-
berg, 84 F Supp 1004, 1006 (D Alas, 1949) (recognizing 
that in Hilt “it was held that the boundary line of riparian 
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owners along the Great Lakes is the waters’ edge, and not 
the meander line. The riparian owner has the right to 
accretion.”). 

  The Hilt conclusion that a riparian owner has the 
right to the exclusive use of relicted land is entirely 
consistent with the title held by the State under the public 
trust doctrine. This doctrine, which places lands sub-
merged beneath the Great Lakes and those waters them-
selves in trust with the state, was explained by the United 
States Supreme Court in Illinois Central R Co v Illinois, 
146 US 387, 452; 13 S Ct 110; 36 L Ed 1018 (1892): 

  That the state holds the title to the lands 
under the navigable waters of Lake Michigan, 
within its limits, in the same manner that the 
state holds title to soils under tide water, by the 
common law, we have already shown; and that ti-
tle necessarily carries with it control over the 
waters above them, whenever the lands are sub-
jected to use. But it is a title different in charac-
ter from that which the state holds in lands 
intended for sale. It is different from the title 
which the United States holds in the public lands 
which are open to preemption and sale. It is a ti-
tle held in trust for the people of the state, that 
they may enjoy the navigation of the waters, 
carry on commerce over them, and have liberty of 
fishing therein, freed from the obstruction or in-
terference of private parties. [Emphasis added.] 

That the state of Michigan holds in trust the submerged 
lands beneath the Great Lakes within its borders for the 
free and uninterrupted navigation of the public is without 
doubt. See Peterman, supra at 194; Nedtweg v Wallace, 237 
Mich 14, 16-17; 208 NW 51 (1926); People v Massey, 137 
Mich App 480, 485; 358 NW2d 615 (1984). Importantly, the 
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public trust doctrine “is not limited to water sufficiently 
deep to float craft, but extends to the point where it joins 
the ground of the riparian owner, ‘whether the water be 
deep or shallow, and although it be grown up to aquatic 
plants and unfit for navigation.’ ” State v Lake St Clair 
Fishing & Shooting Club, 127 Mich 580, 586; 87 NW 117 
(1901) (Hooker, J., concurring), quoting People v Warner, 
116 Mich 228, 239; 74 NW 705 (1898). 

  The law of riparian rights and the public trust doc-
trine therefore go hand-in-hand. As the Peterman Court 
accurately described the two principles: 

  The State of Michigan holds in trust the 
navigable waters of the state in behalf of its citi-
zens, and riparian owners hold “the right to use 
and enjoy” their riparian property “subject to 
the public right of navigation. . . .” Hall v Alford, 
114 Mich 165, 167; 72 NW 137 (1897). [Peterman, 
supra at 194.] 

The dividing line between the two is the waters’ edge. 
Warner, supra. After all, an indispensable requisite to the 
riparian doctrine is actual contact of the land with the 
water. Klais, supra at 279; Turner Subdivision, supra at 
391. It is therefore clear that, in this case, defendants’ 
riparian rights provided them with the exclusive use of the 
relicted land and beach in front of their land up to the 
edge of Lake Huron. Hilt, supra. Although the state holds 
title to land previously submerged, the state’s title is 
subject to the riparian owner’s exclusive use, except as it 
pertains to navigational issues. Id.; Peterman, supra at 
195. However, if and when the Great Lakes rise, the 
riparian owner no longer has exclusive use to that sub-
merged land, for the state’s title in public trust for naviga-
tional purposes becomes paramount. Id. Accordingly, 
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because defendants have the right to the exclusive use and 
enjoyment of their land to the waters’ edge, we hold that 
they may properly prohibit plaintiff from traversing 
beyond the waters’ edge while adjacent to defendants’ 
property. Hilt, supra. 

 
C. Great Lakes Submerged Land 

  Plaintiff argues that, despite the foregoing case law, 
MCL 324.32502 provides her with a statutory right to 
traverse defendants’ property anywhere between the 
ordinary high water mark and the lake. The trial court, in 
fact, so held. That statutory provision,8 which sets forth 
how the entire part 325 is to be construed, establishes the 
ordinary high-water mark for Lake Huron at 579.8 feet 
above sea level. The remainder of the statute provides as 
follows: 

  Sec. 32502. The lands covered and affected 
by this part are all of the unpatented lake bot-
tomlands and unpatented made lands in the 
Great Lakes, including the bays and harbors of 
the Great Lakes, belonging to the state or held in 
trust by it, including those lands that have been 
artificially filled in. The waters covered and af-
fected by this part are all of the waters of the 
Great Lakes within the boundaries of the state. 
This part shall be construed so as to preserve and 
protect the interests of the general public in the 
lands and waters described in this section, to 

 
  8 MCL 324.32502 is a section within Part 325 of the Natural 
Resources and Environmental Protection Act. Part 325 was added by 
1994 PA 451, and the predecessor to the part, The Great Lakes 
Submerged Lands Act, MCL 322.701 et seq., was repealed by 1995 PA 
59. 
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provide for the sale, lease, exchange, or other 
disposition of unpatented lands and the private 
or public use of waters over patented and unpat-
ented lands, and to permit the filling in of pat-
ented submerged lands whenever it is determined 
by the department that the private or public use 
of those lands and waters will not substantially 
affect the public use of those lands and waters for 
hunting, fishing, swimming, pleasure boating, or 
navigation or that the public trust in the state 
will not be impaired by those agreements for use, 
sales, lease, or other disposition. The word “land” 
or “lands” as used in this part refers to the afore-
said described unpatented lake bottomlands and 
unpatented made lands and patented lands in 
the Great Lakes and the bays and harbors of the 
Great Lakes lying below and lakeward of the 
natural ordinary high-water mark, but this part 
does not affect property rights secured by virtue 
of a swamp land grant or rights acquired by ac-
cretions occurring through natural means or 
reliction. [Emphasis added.] 

  Applying as we must the unambiguous language of 
this statute, Charter T’wp of Northville v Northville Pub 
Schools, 469 Mich 285, 290; 666 NW 2d 213 (2003), it is 
clear that this section merely sets forth the rules for 
construing the different sections within part 325, and that 
it provides no substantive rights. Moreover, even if the 
statute did set forth substantive rights, it would not afford 
plaintiff relief. The statute addresses six particular mat-
ters: (1) it identifies the lands that are covered and af-
fected by the part; (2) it instructs that the part shall be 
construed to preserve and protect the public’s interest in 
the lands and waters described in the section; (3) it pro-
vides for the state’s ability to sell, lease, or exchange 
unpatented submerged lands; (4) it provides for the 
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private or public use of waters over patented and unpat-
ented lands; (5) it permits the filling in of submerged lands 
whenever the appropriate state department determines it 
will not substantially affect the public’s right to use such 
lands and waters for hunting, fishing, swimming, pleasure 
boating, or navigation or impair the public trust in the 
state; and (6) it declares that the entire part “does not 
affect property rights . . . acquired by accretions occurring 
through natural means or reliction.” Thus, MCL 324.32502 
contains no provision guaranteeing any member of the 
public the right to walk on a beach fronting private prop-
erty along one of the Great Lakes. Moreover, it specifically 
preserves those riparian rights set forth in Hilt and its 
progeny. Therefore, the trial court erred in holding that 
MCL 324.32502 grants plaintiff the right to walk on 
defendants’ beach over defendants’ objection. 

  Finally, we reject plaintiff ’s argument that upholding 
defendants’ riparian property rights will preclude resi-
dents or visitors to our Great Lakes and connecting 
waterways from enjoying the vast beaches bordering our 
state. Our Supreme Court has repeatedly noted that the 
state has several means available to it in order to preserve 
Great Lakes beaches for public use without interfering 
with a riparian owner’s property rights: 

  It is pointed out that public control of the 
lake shores is necessary to insure opportunity for 
pleasure and health of the citizens in vacation 
time, to work out the definite program to attract 
tourists begun by the State and promising finan-
cial gain to its residents, and to conserve natural 
advantages for coming generations. The move-
ment is most laudable and its benefits most de-
sirable. The State should provide proper parks 
and playgrounds and camping sites and other 
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instrumentalities for its citizens to enjoy the 
benefits of nature. But to do this, the State has 
authority to acquire land by gift, negotiation, or, 
if necessary, condemnation. [Hilt, supra at 224.] 

Accord Peterman, supra at 193; Bolt, supra at 83-84. 

 
IV. Conclusion 

  As riparian owners, defendants have the exclusive 
right to the use and enjoyment of the land which, once 
submerged, has now become exposed by receding waters. 
Plaintiff has neither a statutory nor a common law right to 
interfere with that use. However, as a member of the 
public, plaintiff is entitled to utilize the lake bottom until 
it first reaches dry land, for purposes of navigating the 
Lake Huron shoreline. The trial court’s ruling, to the 
extent it allowed plaintiff to traverse between the statu-
tory ordinary high-water mark and the waters’ edge, is 
therefore reversed. 

  Reversed and remanded. We do not retain jurisdiction. 

/s/ Christopher M. Murray 
/s/ Peter D. O’Connell 
/s/ Kurtis T. Wilder 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT 

FOR THE COUNTY OF ALCONA 
 
JOAN M. GLASS, 

  Plaintiff, 

v 

RICHARD A. GOECKEL and 
KATHLEEN D. GOECKEL, 

  Defendants. 

 
 
 
 
 
 
 
/ 

Case No. 01-10713-CH(K) 

Hon. John F. Kowalski 

Pamela S. Burt (P47857) 
WEINER & BURT, P.C. 
635 N. US-23, P.O. Box 186 
Harrisville, MI 48740 
(989) 724-7400 
Attorney for Plaintiff 

 Brent R. Babcock (P23533)
450 West Lake Street, 
 P.O. Box 786 
Tawas City, MI 48764-0786
(989) 362-6196 
Attorney for Defendants 

                                                                                           / 
 

ORDER 

At a session of said Court held the 
25th day of April, 2002 

in the 26th Judicial Circuit Courtroom 
for the County of Alcona 

PRESENT: HONORABLE JOHN F. KOWALSKI 

  This matter having been brought on to be heard upon 
Defendants’ Motion for Summary Disposition seeking 
dismissal of Plaintiff ’s Counts 2 and 3; the Plaintiff 
having filed an opposing brief with affidavits, depositions, 
and exhibits; and the Court being fully advised in the 
premises, 

  IT IS ORDERED that Defendants are denied summary 
disposition, and instead Plaintiff is granted summary 
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disposition in her favor, under MCR 2.116(I)(2), of her 
Count 3 for interference with Plaintiff ’s rights to navigate 
along the Lake Huron shore; 

  IT IS FURTHER ORDERED that, pursuant to the 
Great Lakes Submerged Land Act, MCL § 324.32501 et 
seq, Plaintiff has the right to use for pedestrian travel, 
without interference from Defendants, the shore of Lake 
Huron lying below and lakewards of the natural ordinary 
high mark as specifically defined in MCL § 324.32502; and 

  IT IS FURTHER ORDERED that the parties shall 
submit a written consent judgment defining the scope of 
Plaintiff ’s fifteen foot easement in accordance with the 
settlement placed on the record at the March 11, 2002 
hearing by the parties’ respective attorneys. 

  This is not a final order, and does not resolve the last 
pending claim nor close the case. 

  Entered this 25th day of April, 2002. 

/s/ JOHN F. KOWALSKI 
HON. JOHN F. KOWALSKI, 
 CIRCUIT JUDGE 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT 

FOR THE COUNTY OF ALCONA 
 
JOAN M. GLASS, 

  Plaintiff, 

v 

RICHARD A. GOECKEL and 
KATHLEEN D. GOECKEL, 

  Defendants. 

 
 
 
 
 
 
 
/ 

Case No. 01-10713-CH(K) 

Hon. John F. Kowalski 

Pamela S. Burt (P47857) 
WEINER & BURT, P.C. 
635 N. US-23, P.O. Box 186 
Harrisville, MI 48740 
(989) 724-7400 
Attorney for Plaintiff 

 William A. Pfeifer (P45263)
Isackson & Wallace, P.C. 
114 S. Second Avenue 
Alpena, MI 49707 
(989) 354-8242 
Attorney for Defendants 

                                                                                           / 
 

ORDER ESTABLISHING EASEMENT RIGHTS 

At a session of said Court held the 
25th day of June, 2002 

in the 26th Judicial Circuit Courtroom 
for the County of Alcona 

PRESENT: HONORABLE JOHN F. KOWALSKI 

  This matter having been brought on to be heard upon 
Defendant’s Motion for Summary Disposition, the Plaintiff 
having filed an opposing brief with affidavits and exhibits 
seeking summary disposition in her favor; Plaintiff and 
Defendants having appeared by their respective attorneys 
and placed an agreement concerning various terms of an 
Order on the record with the Court’s approval, with the 
Court having rendered decision on other terms; and the 
Court being otherwise fully advised in the premises, 
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  IT IS HEREBY ORDERED THAT: 

  An Order be and is hereby entered, as set out below, 
with respect to the real property which is the subject of the 
easement in favor of Plaintiff situated in the Township of 
Greenbush, County of Alcona, and State of Michigan, 
described as follows: 

The North 15 feet of South 400 feet of the North 
500 feet of Government Lot 2 lying East of the 
US-23 right-of-way in Section 26, Township 25 
North, Range 9 East; 

  1. The scope of Plaintiff ’s easement, which runs 
with Plaintiffs land, includes the right of Plaintiff, her 
guests, invitees, successors in interest, and assigns to use 
the easement for ingress and egress to Lake Huron, and to 
use the beach portion of the easement for sunbathing and 
lounging, but excludes any right to have bonfires or 
fireworks anywhere on the easement, or to drive motorized 
vehicles on the easement. The right of Plaintiff, her 
guests, invitees, successors in interest, and assigns to 
transport boats over the easement is limited by the prohi-
bition against vehicle travel; 

  2. Plaintiff has the right to maintain the easement 
by removing ground cover and other vegetation, tree 
branches, stumps, and/or trees, as necessary to ensure a 
clear and unimpeded area at least ten (10) feet wide along 
the length of the easement, which ten-foot wide clear area 
is not necessarily straight but may meander with the 
vegetation line; and to level a five (5) -foot wide area of 
sand at the sand bluff area as necessary to ensure safe and 
convenient passage by foot to the beach, while maintaining 
the existing natural state of vegetation and trees along 
peripheral portions of the easement to the greatest extent 
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possible. In the event Plaintiff intends to remove an entire 
tree from the easement, or to use any motorized earthmov-
ing equipment on the easement, Plaintiff shall provide 
fourteen (14) days advance notice in writing to Defen-
dants; 

  3. Defendants, their successors, and assigns are 
permanently enjoined from any interference or obstruction 
of Plaintiff ’s use of the easement as set out herein, includ-
ing refraining from positioning, placing, or planting any 
obstruction of any kind on the easement, or parking any 
vehicle on the easement, except that Defendants may park 
a vehicle on the easement for no more than three (3) hours 
for the limited purpose of performing necessary work on 
their property. Defendants may also post a “no trespass-
ing” or “private property” sign which does not obstruct the 
15-foot easement itself; 

  4. Defendants are permanently enjoined from 
harassing Plaintiff, her guests or invitees in any manner 
while they are using the easement as set out herein; 

  5. The parties shall have a joint survey performed by 
a licensed surveyor to locate the high water mark of Lake 
Huron on the easement, and permanently mark same at 
an edge portion of the easement. However, if Defendants’ 
counsel fails to communicate with Plaintiff ’s counsel to 
arrange a joint survey within fourteen (14) days after 
entry of this Order, then Plaintiff shall proceed to have the 
survey and permanent marking performed without consul-
tation with Defendants or their counsel; 

  6. Plaintiff is hereby granted leave to record this 
Order in the office of the Alcona County Register of Deeds; 
and 
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  7. This Court retains continuing jurisdiction of this 
case to the extent necessary to enforce the specific provi-
sions of this Order, which provisions are in all respects 
final, and/or to resolve any future issues not embraced 
herein which may arise with respect to the easement. 

  This is a final order which resolves the last pending 
claim and closes the case. 

  Entered this 25th day of June, 2002. 

/s/ JOHN F. KOWALSKI 
HON. JOHN F. KOWALSKI 
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Order Supreme Court 
 September 14, 2005 Lansing, Michigan 

 Clifford W. Taylor 
  Chief Justice 

Rehearing No. 526 Michael F. Cavanagh 
 Elizabeth A. Weaver 
126409 Marilyn Kelly 
 Maura D. Corrigan, 
 Robert P. Young, Jr. 
 Stephen J. Markman, 
  Justices 
 
JOAN M. GLASS, 

  Plaintiff-Appellant, 

v 

RICHARD A. GOECKEL and 
KATHLEEN D. GOECKEL, 

  Defendants-Appellees. 

 
 
 
 
 
 
 

 

 
 

SC: 126409 
COA: 242641 
Alcona CC: 01-010713-CK

 
  In this cause, a motion for rehearing is considered and 
it is DENIED. 

  Young, Jr., and Markman, JJ., would grant rehearing. 
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I. IDENTIFIERS

Common Name: COMMON REED                           Global Rank: G5

General Description:
Phragmites australis is a large perennial rhizomatous grass, or reed. The name Phragmites
is derived from the Greek word for fence, phragma, in reference to its fence-like growth
along streams.

Diagnostic Characteristics:
Members of the genus Phragmites are superficially similar to Arundo. Sterile specimens of
P. australis are sometimes misidentified as Arundo donax, a grass introduced to North
America from Asia and now troublesome in natural areas, especially in California. The
genera can be distinguished when in flower because the glumes of Phragmites are glabrous
while those of Arundo are covered with soft, whitish hairs 6-8 mm long. In addition, the
glumes are much shorter than the lemmas in Phragmites.

II. STEWARDSHIP SUMMARY

Communities that have stable Phragmites populations present but have been exposed to
disturbance should be closely monitored. Management is necessary when evidence
indicates that Phragmites has spread, or is spreading and threatening the integrity of rare
communities, invading the habitat of rare plants or animals or interfering with the wildlife
support function of refuges. Cutting, burning, application of herbicides (in particular
Rodeo), or water management schemes are possible control measures. The measure(s)
used will depend on a number of factors including the size and location of the infestation,
the presence of sensitive rare species and the work-force available.

III. NATURAL HISTORY

Range:
Phragmites australis is found on every continent except Antarctica and may have the
widest distribution of any flowering plant (Tucker 1990). It is common in and near
freshwater, brackish and alkaline wetlands in the temperate zones world-wide. It may also
be found in some tropical wetlands but is absent from the Amazon Basin and central
Africa. It is widespread in the United states, typically growing in marshes, swamps, fens,
and prairie potholes, usually inhabiting the marsh-upland interface where it may form
continuous belts (Roman et al. 1984).
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reeds are replaced by sedge or woodland communities or by unfertilized grasslands"
(Ostendorp 1989).

Stable populations may be difficult to distinguish from invasive populations, but one
should examine such factors as site disturbance and the earliest collection dates of the
species to arrive at a determination. If available, old and recent aerial photos can be
compared to determine whether stands in a given area are expanding or not (Klockner,
pers. comm. 1985).

Phragmites is a problem when and where stands appear to be spreading while other
species typical the of the community are diminishing. Disturbances or stresses such as
pollution, alteration of the natural hydrologic regime, dredging, and increased
sedimentation favor invasion and continued spread of Phragmites (Roman et al. 1984).
Other factors that may have favored recent invasion and spread of Phragmites include
increases in soil salinity (from fresh to brackish) and/or nutrient concentrations, especially
nitrate, and the introduction of a more invasive genotype(s) from the Old World (McNabb
and Batterson 1991; Metzler and Rosza 1987, see GLOBAL RANGE section for further
discussion).

Michael Lefor asserts that one reason for the general spread of Phragmites has been the
destabilization of the landscape (pers. comm. 1993). In urban landscapes water is apt to
collect in larger volumes and pass through more quickly (flashily) than formerly. This
tends to destabilize substrates leaving bare soil open for colonization. Watersheds
throughout eastern North America are flashier due to the proliferation of paved surfaces,
lawns and roofs and the fact that upstream wetlands are largely filled with post-
settlement/post agricultural sediments from initial land-clearing operations.

Many Atlantic coast wetland systems have been invaded by Phragmites as a result of tidal
restrictions imposed by roads, water impoundments, dikes and tide gates. Tide gates have
been installed in order to drain marshes to harvest salt hay, to control mosquito breeding
and, most recently, to protect coastal development from flooding during storms. This
alteration of marsh systems may favor Phragmites invasion by reducing tidal action and
soil water salinity and lowering water tables.

Phragmites invasions may threaten wildlife because they alter the structure and function
(wildlife support) of relatively diverse Spartina marshes (Roman et al. 1984). This is a
problem on many of the eastern coastal National Fish and Wildlife Refuges including:
Brigantine in NJ; Prime Hook and Bombay Hook in DE; Tinicum in PA; Chincoteague in
VA; and Trustom Pond in RI.

Plant species and communities threatened by Phragmites are listed in the Monitoring
section. Some of these instances are described below:

1. Massachusetts, a brackish pondlet near Horseneck Beach supports the state rare plant
MYRIOPHYLLUM PINNATUM (Walter) BSP, which Phragmites is threatening by
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reducing the available open water and shading aquatic vegetation (Sorrie, pers. comm.
1985).

2. Maryland, at Nassawango Creek, a rare coastal plain peatland community is threatened
by Phragmites (Klockner, pers. comm. 1985).

3. Ohio, at the Arcola Creek wetland, Phragmites is threatening the state endangered plant
CAREX AQUATILIS Wahlenb. (Young, pers. comm. 1985).

Phragmites invasions also increase the potential for marsh fires during the winter when the
above ground portions of the plant die and dry out (Reimer 1973). Dense congregations of
redwing blackbirds, which nest in Phragmites stands preferentially, increase chances of
airplane accidents nearby. The monitoring and control of mosquito breeding is nearly
impossible in dense Phragmites stands (Hellings and Gallagher 1992). In addition,
Phragmites invasions can also have adverse aesthetic impacts. In Boston's Back Bay Fens,
dense stands have obscured vistas intended by the park's designer, Frederick Law
Olmstead (Penko, pers. comm. 1993).

As noted above Phragmites is not considered a threat in the West or most areas in the Gulf
states.

Restoration Potential:
Areas that have been invaded by Phragmites have excellent potential for recovery.
Management programs have proven that Phragmites can be controlled, and natural
vegetation will return. However, monitoring is imperative because Phragmites tends to
reinvade and control techniques may need to be applied several times or, perhaps, in
perpetuity. It is also important to note that some areas have been so heavily manipulated
and degraded that it may be impossible to eliminate Phragmites from them. For example, it
may be especially difficult to control Phragmites in freshwater impoundments that were
previously salt marshes.

V. MANAGEMENT/MONITORING

Management Requirements:
Invasive populations of Phragmites must be managed in order to protect rare plants that it
might outcompete, valued animals whose habitat it might dominate and degrade, and
healthy ecosystems that it might greatly alter.

Management Programs:
Cultural, mechanical and/or chemical methods can be used to control Phragmites. The
factors that are believed responsible for the alarming decreases of Phragmites beds in
Europe and Texas include habitat destruction, increased soil nitrate levels, and
eutrophication (Boar, Crook and Moss 1989, Ostendorp 1989, Sukopp and Markstein
1989) are not appropriate as management tools in natural areas.
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BIOLOGICAL CONTROL: Biological control does not appear to be an option at this
time. No organisms which significantly damage Phragmites australis but do not feed on
other plant species have been identified. Naturally occurring parasites have not proven to
be successful controls (Tscharntke 1988, Mook and van der Toorn 1982, van der Toorn
and Mook 1982). In addition, some of the arthropods that feed on Phragmites are killed
by winter fires and thus would likely be eliminated from the systems where prescribed fires
are used. Coots, nutria, and muskrats may feed on Phragmites but appear to have limited
impacts on its populations (Cross and Fleming 1989).

BURNING: Prescribed burning does not reduce the growing ability of Phragmites unless
root burn occurs. Root burn seldom occurs, however, because the rhizomes are usually
covered by a layer of soil, mud and/or water. Fires in Phragmites stands are dangerous
because this species can cause spot-fires over 100 feet away (Beall 1984). Burning does
remove accumulated Phragmites leaf litter, giving the seeds of other species area to
germinate. Prescribed burning has been used with success after chemical treatment for this
purpose at The Brigantine National Wildlife Refuge, NJ (Beall 1984) and in Delaware
(Lehman, pers. comm. 1992). Occasional burning has been used in Delaware in
conjunction with intensive spraying and water level management. This helps remove old
canes and allows other vegetation to grow (Daly, pers. comm. 1991)

At Wallops Island, Virginia, a small (100' x 400') brackish to saline to dry wetland was
burned November 1990 to control Phragmites (M. Ailes, pers. comm. 1992). A variety of
other species appeared in the year following the burn but they appeared leggy while the
Phragmites remained vigorous. A second winter burn is planned and monitoring of
transects will continue (there are no pre-treatment data).

At Wertheim National Wildlife Refuge in New York, a 20-30 acre freshwater
impoundment was drained in the fall of 1989, burned the following winter and then
reflooded (Parris, pers. comm. 1991). Phragmites was eliminated from the half of the
marsh that was treated and the area remained free of the grass through 1992.

According to Cross and Fleming (1989), late summer burns may be effective, but winter
and spring burning may in fact increase the densities of spring crops. Thompson and Shay
(1985) performed experimental burn treatments on Delta Marsh, Manitoba. They found
that spring, summer and fall burns resulted in higher total shoot densities and lower mean
shoot weights than on controls primarily as a result of greater densities of shorter, thinner
vegetative shoots. Shoot biomass was greater in spring-burned and fall-burned plots than
in control areas but less on summer- burned plots. They also found that below-ground
production increased following spring and fall burns but not following summer burns. The
increase in light availability following burns generally appears to benefit Phragmites. A
variety of understory responses to these burns was noted. For example, summer burns
increased species diversity, richness, and evenness, although certain species declined
(Thompson and Shay 1985).
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NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT (EXCERPT)
Act 451 of 1994

324.41301 Definitions; possession of live organism.
Sec. 41301. (1) As used in this part:
(a) "Council" means the invasive species advisory council created in section 41321.
(b) "Department" means the department of natural resources.
(c) "Genetically engineered" refers to an organism whose genome, chromosomal or extrachromosomal, is

modified permanently and heritably, using recombinant nucleic acid techniques, or the progeny thereof.
(d) "Introduce", with reference to an organism, means to knowingly and willfully stock, place, plant,

release, or allow the release of the organism in this state at any specific location where the organism is not
already naturalized.

(e) "Prohibited aquatic plant species" means any of the following or fragments or seeds thereof:
(i) African oxygen weed (Lagarosiphon major) or a hybrid or genetically engineered variant thereof.
(ii) Brazilian elodea (Egeria densa) or a hybrid or genetically engineered variant thereof.
(iii) European frogbit (Hydrocharis morsus-ranae) or a hybrid or genetically engineered variant thereof.
(iv) Giant hogweed (Heracleum mantegazzianum) or a hybrid or genetically engineered variant thereof.
(v) Giant salvinia (Salvinia molesta, auriculata, biloba, or herzogii) or a hybrid or genetically engineered

variant thereof.
(vi) Hydrilla (Hydrilla verticillata) or a hybrid or genetically engineered variant thereof.
(vii) Japanese knotweed (Fallopia japonica) or a hybrid or genetically engineered variant thereof.
(viii) Parrot's feather (Myriophyllum aquaticum) or a hybrid or genetically engineered variant thereof.
(ix) Water chestnut (Trapa natans) or a hybrid or genetically engineered variant thereof.
(x) Yellow flag iris (Iris pseudacorus) or a hybrid or genetically engineered variant thereof.
(xi) Yellow floating heart (Nymphoides peltata) or a hybrid or genetically engineered variant thereof.
(f) "Prohibited fish species" means any of the following or the eggs thereof:
(i) Bighead carp (Hypophthalmichthys nobilis) or a hybrid or genetically engineered variant thereof.
(ii) Bitterling (Rhodeus sericeus) or a hybrid or genetically engineered variant thereof.
(iii) Black carp (Mylopharyngodon piceus) or a hybrid or genetically engineered variant thereof.
(iv) Grass carp (Ctenopharyngodon idellus) or a hybrid or genetically engineered variant thereof.
(v) Ide (Leuciscus idus) or a hybrid or genetically engineered variant thereof.
(vi) Japanese weatherfish (Misgurnus anguillicaudatus) or a hybrid or genetically engineered variant

thereof.
(vii) Rudd (Scardinius erythrophthalamus) or a hybrid or genetically engineered variant thereof.
(viii) Silver carp (Hypophthalmichthys molitrix) or a hybrid or genetically engineered variant thereof.
(ix) A fish of the snakehead family (family Channidae) or a genetically engineered variant thereof.
(x) Tench (Tinca tinca) or a hybrid or genetically engineered variant thereof.
(g) "Prohibited insect species" means any of the following or the eggs thereof:
(i) Asian longhorned beetle (Anoplophora glabripennis) or a hybrid or genetically engineered variant

thereof.
(ii) Emerald ash borer (Agrilus planipennis) or a hybrid or genetically engineered variant thereof.
(h) "Prohibited species" means any of the following:
(i) A prohibited aquatic plant species.
(ii) A prohibited fish species.
(iii) A prohibited insect species.
(i) "Recombinant nucleic acid techniques" means laboratory techniques through which genetic material is

isolated and manipulated in vitro and then inserted into an organism.
(j) "Restricted aquatic plant species" means any of the following or fragments or seeds thereof:
(i) Curly leaf pondweed (Potamogeton crispus) or a hybrid or genetically engineered variant thereof.
(ii) Eurasian watermilfoil (Myriophyllum spicatum) or a hybrid or genetically engineered variant thereof.
(iii) Flowering rush (Butomus umbellatus) or a hybrid or genetically engineered variant thereof.
(iv) Phragmites or common reed (Phragmites australis) or a hybrid or genetically engineered variant

thereof.
(v) Purple loosestrife (Lythrum salicaria) or a hybrid or genetically engineered variant thereof, except for

cultivars developed and recognized to be sterile and approved by the director of agriculture under section 16a
of the insect pest and plant disease act, 1931 PA 189, MCL 286.216a.

(k) "Restricted species" means a restricted aquatic plant species.
(2) For the purposes of this part:
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(a) A person is not considered to possess a live organism simply because the organism is present on land or
in waters owned by that person unless the person has knowingly introduced that live organism on that land or
in those waters.

(b) A person is not considered to possess a live organism if the organism was obtained from the
environment and the person only possesses the organism at the specific location at which it was obtained from
the environment.

(c) A person is not considered to possess a live organism if the possession is for the purpose of promptly
destroying the organism.

History: Add. 2003, Act 270, Eff. Mar. 30, 2004;Am. 2005, Act 77, Imd. Eff. July 19, 2005.

Popular name: Act 451
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NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT (EXCERPT)
Act 451 of 1994

324.41303 Possession of live prohibited or restricted organism; prohibition; exceptions;
notification of location where found.
Sec. 41303. (1) Subject to subsection (2), a person shall not knowingly possess a live organism if the

organism is a prohibited species or restricted species, except under 1 or more of the following circumstances:
(a) The person intends to present a specimen of the prohibited species or restricted species, for

identification or similar purposes, to a person who is a certified applicator or registered applicator under part
83, to a public or private institution of higher education, or to the department or any other state, local, or
federal agency with responsibility for the environment or natural resources.

(b) The person has been presented with a specimen of a prohibited species or restricted species for
identification or similar purposes under subdivision (a).

(c) The person possesses the prohibited species or restricted species in conjunction with otherwise lawful
activity to eradicate or control the prohibited species or restricted species.

(d) If the prohibited species or restricted species is not an insect species, the possession is pursuant to a
permit issued for education or research purposes by the department under section 41306. If the prohibited
species or restricted species is an insect species, the possession is pursuant to a permit issued for education or
research purposes by the department of agriculture under section 41306 or by the United States department of
agriculture.

(2) A person described in subsection (1)(b) or (c) shall notify the department, the department of
agriculture, or the department of environmental quality if the prohibited species or restricted species was
found at a location where it was not previously known to be present.

History: Add. 2003, Act 270, Eff. Mar. 30, 2004;Am. 2005, Act 78, Imd. Eff. July 19, 2005.

Popular name: Act 451
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NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT (EXCERPT)
Act 451 of 1994

324.41306 Permit; application; fee; approval; revocation; modification; hearing.
Sec. 41306. (1) A person shall apply for a permit that section 41303 or 41305 describes as being issued by

the department or the department of agriculture under this section on a form developed by the department or
the department of agriculture, respectively. The application shall be accompanied by a fee based on the cost of
administering this part. The department or the department of agriculture, respectively, shall either grant an
administratively complete application and issue a permit or deny the application.

(2) The department or the department of agriculture may revoke or modify a permit issued by the
department or the department of agriculture, respectively, under subsection (1) after providing an opportunity
for a hearing under the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.

History: Add. 2005, Act 79, Imd. Eff. July 19, 2005.

Popular name: Act 451
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NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT (EXCERPT)
Act 451 of 1994

324.41305 Introduction of prohibited or restricted species, or genetically engineered or
nonnative fish; prohibition; exceptions.
Sec. 41305. A person shall not introduce a prohibited species, a restricted species, or a genetically

engineered or nonnative fish or aquatic plant unless the introduction is authorized by 1 of the following, as
applicable:

(a) For a fish, by a permit issued by the department under section 48735.
(b) For a prohibited species or restricted species that is an insect, by a permit issued by the department of

agriculture under section 41306.
(c) For an aquatic plant, by a permit issued by the department under section 41306.
History: Add. 2003, Act 270, Eff. Mar. 30, 2004;Am. 2005, Act 79, Imd. Eff. July 19, 2005.

Popular name: Act 451
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, Case Number 02-10149
v. Honorable David M. Lawson

MARION L. KINCAID TRUST and
MARION L. KINCAID, TRUSTEE,

 Defendants.
_______________________________________/

OPINION AND ORDER DENYING DEFENDANTS’ MOTION
FOR ATTORNEY’S FEES AND EXPENSES AND GRANTING IN

PART AND DENYING IN PART DEFENDANTS’ MOTION FOR REVIEW
OF CLERK’S ACTION DENYING COSTS

The government originally filed suit against the defendants, owners of residential property

on the shore of Saginaw Bay, for violations of the Clean Water Act (CWA) and the Rivers and

Harbors Act (RHA) based upon its belief that they were conducting unauthorized grading and

dozing activities on their property on the bottom lands and wetlands of Lake Huron.  The merits

action was dismissed with prejudice.  However, this matter is now before the Court on the

defendants’ motion for attorney’s fees and expenses and the defendants’ motion for review of clerk’s

action denying costs.  On December 3, 2003, the Court ordered the parties to present supplemental

briefs relating to whether costs and attorney’s fees can and should be awarded to the defendants

pursuant to Rule 11 of the Federal Rules of Civil Procedure.  Motion papers have been filed by all

parties relating to the issue, and the Court heard oral argument on May 4, 2004.  The Court now

finds that the defendants are the prevailing parties in the matter; although the government

investigation and reliance on a theory of liability tied to the concept of an “administrative high water

mark” has no justification in existing law, it’s position was substantially justified based on a theory
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of liability intended to protect wetlands; the defendants may not receive Rule 11 sanctions because

they did not adhere to the safe harbor procedures set forth in the rule; the defendants are not entitled

to attorney’s fees under their alternate theories; and the defendants are entitled to some relief from

the Clerk’s actions regarding their bill of costs.  Therefore, the Court will deny the motion for

attorney fees and grant in part and deny in part the motion to review the Clerk’s denial of costs.

I.

Herb and Marion Kincaid, a retired couple, own a beachfront home near Caseville, Michigan,

along the shore of Saginaw Bay.  According to the government, an Engineer Corps’ investigator,

William Leiteritz, was driving down M-25 in May of 2001 when he noticed a bulldozer in the water

on property adjacent to the Kincaids’ land.  He “got out, talked to the bulldozer operator . . . [and]

could see that there had been several properties where the grading activity had been performed, and

the bulldozer operator told [him] that he had done the work.”  Defs.’ Supp. Br. Mot. for Atty. Fees

Ex 1, Leiteritz Dep. at 105.  Leiteritz also “spoke to the property owner [of the adjacent property]

that day.  He [the Kincaids’ neighbor, Richard or Robert Gillingham] was – he was down in the

beach area.  He indicated that this was work that they had done on a fairly routine – fairly regular

basis.”  Ibid.  This was the extent of Lieteritz’s initial examination of the Kincaid property.

Apparently, Lieteritz made no contact with the Kincaids at that time.  On June 5, 2001, the Kincaids

hired Beachy Esch Excavating to perform grooming work on their beach.  Defs.’ Supp. Br. Mot. for

Atty. Fees Ex. 4, Decl. of Marion Kincaid at ¶ 4.  Before that time, the Kincaids state that they

“primarily used a hand rake to level and smooth the sand on our beach which was wind-blown

during the winter months; however, we have also had the sand leveled by a bulldozer a handful of

times (approximately 6 or 8 times) in the past 50 years.”  Ibid.  The Kincaids turned to mechanical
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aid to level the sand on that sole occasion in 2001 because “the work became too back breaking for

us to do ourselves.”  Ibid.  

On June 14, 2001, Leiteritz caused cease and desist letters to be sent out to all of the

residents from Gilingham’s property to the Kincaids’ property based upon the results of his

investigation on May 18, 2001.  The letter to the defendants reads:

Marion Kincaid[] Trust
7688 Port Austin Road
Pigeon, Michigan 48755

Dear Sir:

My representative recently inspected your property at 7688 Port Austin Road,
Pigeon, Michigan (Section 4, Township 17N, Range 10E).  The inspector reported
that an unauthorized beach grading operation had taken place at this site.

In Lake Huron as in all navigable waters of the United States including their adjacent
wetlands, any construction or discharge of dredged and/or filled material must be
authorized by the Department of the Army.  The authority of the Corps of Engineers
to regulate construction or other work in navigable waters of the United States is
contained in Section 10 of the Rivers and Harbors Act, Section 404 of the Clean
Water Act and regulations promulgated pursuant to these Acts.  Please be advised
that filling and grading work, mechanized landclearing, the sidecasting of excavated
material, and some forms of piling installation constitute or otherwise involve
discharges of dredged and/or fill material under the Corps’ regulatory authority.

I hereby direct all persons responsible for and/or involved in this activity to cease
and desist from further unauthorized activities within the navigable waters of the
United States.  

This incident is currently under review, after which a recommendation may be made
to the U.S. Justice Department concerning initiation of legal action against the
responsible party or parties.  To assist me in my evaluation of the pertinent facts, you
have the opportunity to furnish me any appropriate information, which will become
a part of the record and as such may be used against the responsible party in any
proceedings.

We have enclosed a brochure to explain the need to protect Great Lakes coastal
wetlands.  I request your written reply within fourteen (14) days to the attention of
William E. Leiteritz . . . .
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Sincerely,
Robert Tucker
Chief Enforcement Branch
Regulatory Office

Defs.’ Supp. Br. Mot. for Atty. Fees Ex. 2, Letter from Tucker to Kincaid Trust of 6/14/01.  The

Kincaids replied to this letter on June 21, 2001 as follows:

Dear Sir:

I do not totally understand your letter of June 14, 2001.  The only action that I have
taken on the beach is the leveling of sand that accumulated in piles along snow
fencing.  I installed this fencing to collect sand over the winter.  I tried leveling this
sand by hand with a wheelbarrow.  It was backbreaking work and at the end of eight
hours, I had not made a dent in the accumulated sand.  There was a bulldozer driving
along the beach.  I asked the operator to please level my piles of sand, which he did
in less than an hour.  I couldn’t have done that by hand if I worked all summer.

This beachfront property has been in the family for five decades.  The original
landowners along this four-mile stretch of property on Saginaw Bay owned the land
to the water’s edge.  During this time, water levels have varied greatly.  There was
a period in the 1960’s when the water was approximately as low as it is now.  During
this period of time, we have never experience any wetlands.  There are pictures
available which cover this time period. 

Beach erosion has never been a problem.  The wind and wave action are directed
toward shore and build up the beach area.

I do admit that the vegetation I have seen growing the last two years is the worst I
have ever seen and water does accumulate in low spots after a heavy storm.  This
water generally dissipates after a few days of hot weather.  There has never been any
vegetation in the water, no matter what the water level.

In summary, this is our permanent residence and we consider the beach front to be
our front yard.  It is 175 feet from our house to the water’s edge.  If I interpret your
letter correctly, it states that I can do nothing to level sand that accumulates over the
winter.  I disagree with this position and believe this is totally unfair and
inappropriate.

Sincerely,
Marion L. Kincaid
Trustee of the Marion L. Kincaid Revocable Trust
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Defs.’ Supp. Br. Mot. for Atty. Fees Ex. 4, Letter from M. Kincaid to Dep’t of Army of 6/21/01.

The government brought suit against the Kincaids, but not against any of their neighbors.

Donald Reinke, a  representative of the Army Corps of Engineers, explained that he pursued an

action against the Kincaids instead of others based on the Corps’ decision “to select two or three

representative cases . . . of unauthorized work on exposed bottom lands of Saginaw Bay . . . [to] try

and forward to the Office of Council for legal action.”  Defs.’ Supp. Br. Mot. for Atty. Fees Ex 7,

Reinke Dep. at 12.  Reinke, a biologist in the Corps’ Detroit Regulatory Office, selected these cases

and described his process of selection as follows: “It was basically random, but we had a, again,

quote, unquote, pool of individuals that, you know, we had on record of performing unauthorized

work on the exposed bottom lands of Saginaw Bay.  We picked out of that pool people who

responded either in writing or electronically or by phone to our letters that notified them that their

work was conducted without necessary Corps permits.  And out of that grouping of people we

picked people that continued to do unauthorized work even after they were given notification and

had responded.”  Id. at 16.  Gary R. Mannesto, Supervisor of the Corps’ Detroit Regulatory Office,

also opined that the decision was made to initiate a legal enforcement action against the Kincaids

because “[i]t was felt it was necessary to pursue a few of these [cases] and our enforcement people

reviewed them and picked out what they felt to be the most appropriate cases.”  Defs.’ Supp. Br.

Mot. for Atty. Fees Ex 12, Mannesto Dep. at 78.  When asked if the Kincaids were chosen solely

for the deterrent effect of such a lawsuit, Mannesto responded, “It was probably an element of it.

I mean certainly case specific they felt it was a good situation why they selected that one but

certainly an element was they want other people to also stop, yes.”  Id. at 79.

Case 1:02-cv-10149-DML     Document 96     Filed 11/03/2006     Page 5 of 27




-6-

Leiteritz conducted a follow-up visual inspection of the Kincaids’ property on August 14,

2001.  Again he was not physically on their property nor did he speak to the Kincaids.  He made the

following observations: “That additional beach grading and placement of fill material in the

wetlands located below the ordinary high water mark has continued at the site since the cease and

desist letter was made in June.”  Leiteritz Dep. at 134.  The following observations led him to that

conclusion: “The – the properties in that area that had been left undisturbed had – the wetland

vegetation was starting to reestablish.  They were starting to look very much different than the

Kincaid property. . . .  There was on the Kincaid property evidence of what appeared to me to be

wheeled – mechanized equipment had been across the property, and the property looked like it had

been recently graded . . . it was all nice and smooth and level, and there weren’t any sand dunes

forming.  There wasn’t – there wasn’t a beach ridge forming behind the – in the – in the area of the

wave run-up where the little low beach ridge likes to form.”  Id. at 134-35.

The decision to pursue the action against the Kincaids was explained further in an affidavit

filed by the assistant United States Attorney, who responded to the motion for Rule 11 sanctions.

She wrote:

5.  I also asked Donald Reinke if the recently bulldozed area of the Kincaid property
that Mr. Leiteritz observed was below the Ordinary High Water Mark [OHWM].  He
said without question it was.  He indicated that present water levels on Lake Huron
were very low.  He further indicated that William Leiteritz was familiar where the
OHWM  was in this area.  He said that the OHWM was within about 60 feet of the
Kincaid residence.  

. . . 

7.  The Corps’ litigation report provided that no permit for work had been obtained
for the Kincaid property.  Mrs. Kincaid’s letter admitted that she had had sand on her
beach moved by a bulldozer.  Even if she only moved sand away from the snow
fence and back to the beach, this was a violation of Section 10 of the Rivers and
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Harbors Act.  As later confirmed by the surveyor, the snow fence was above the OHWM.

. . . 

11.  Based on this information, I believed that there was sufficient basis to assert that
the owner of the Kincaid property had performed work in a wetland in violation of
Section 404 of the Clean Water Act.

12.  I was aware that the Corps had used an administrative OHWM since at least the
early 70s for all the permits and enforcement actions.  I contacted Donald Reinke and
asked for the document establishing the OHWM.  I received the study and
documents establishing the administrative OHWM as an elevation of 580.8 feet
IGLD [International Great Lakes Datum].  I also received a document showing that
this was changed to 581.5 feet IGLD in 1985.  I again contacted Donald Reinke who
gave me an explanation for this with the bottom line being the “point on sand” had
not changed but only what it was called.  I did a legal search and found that the
administrative OHWM had never been overruled or criticized.  I found that it was
referenced as a fact in at least one case.  Consequently, I believed that there was a
reasonable basis for the Corps’ determination of OHWM on Lake Huron.

Pl.’s Resp. to Defs.’ Supp. Br. Ex. 1, Halliday Aff. at ¶¶ 5, 7, 11-12.

On May 28, 2002, the United States sued Mrs. Kincaid, the titleholder to the property at

issue, accusing her of “conduct[ing], or caus[ing] to be conducted unauthorized discharges of fill

material by the tilling, grading, or dozing of sand and sediments below the ordinary high water mark

of Lake Huron” in violation of 33 U.S.C. §§ 406, 1311, 1319, and 1344.  Complaint at ¶¶ 4, 8.  The

complaint sought penalties up to $25,000 per day, or over $9 million per year.  The Kincaids in turn

filed an answer with affirmative defenses on June 26, 2002, and on July 8, 2002 they filed a counter-

complaint against the plaintiff requesting declaratory judgments that they did not discharge a fill

material or a dredge material, any activities in violation of the Rivers and Harbors and Clean Water

Acts be found to be preauthorized by general permit, and the Corps’ regulations at issue are vague,

overbroad, illegal, and invalid under both Acts.  Additionally, the Kincaids sought a permanent

injunction enjoining and restraining the Corps from and against the continuation of programs and
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illegal and improper actions complained of and from further continued illegal extension of

regulatory jurisdiction.  Finally, they sought attorney’s fees and costs under the Equal Access to

Justice Act (EAJA), 28 U.S.C. § 2412.  They claim that the government’s institution of the present

action was: “A. not substantially justified; B. made in bad faith; C. not based on reasonable

investigation; and D. without proper legal or factual foundation.”  Counter-compl. at ¶ 59.  The

government answered their counter-complaint on September 6, 2002.  On February 14, 2003, the

Kincaids filed a motion to compel information regarding the plaintiff’s experts or alternatively to

strike the plaintiff’s expert witnesses; on March 4, 2003, the Kincaids filed a motion for summary

judgment; on March 14, 2003, the Court granted the defendants’ motion to compel discovery but

denied their motion to strike on April 16, 2003.  A hearing on the summary judgment motion was

set for June 25, 2003.  

On May 20, 2003, the government submitted a “stipulation” signed only by attorneys for the

plaintiff to dismiss the case with prejudice.   The defendants did not oppose the dismissal, so that

same day the Court entered the following Order disposing of the matter: “The parties having

stipulated and agreed; IT IS ORDERED that this case be and hereby is DISMISSED with

prejudice.”  Order Granting Extension of Dispositive Motion Cut-off Date (Apr. 23, 2003) [dkt.

#66].

On June 19, 2003, the Kincaids filed their motion for attorney’s fees and costs against the

government under the Equal Access to Justice Act.  They also filed a Bill of Costs that same day.

On June 20, 2003, the Court bifurcated the issue of whether the Kincaids were entitled to attorney’s

fees from the amount, if any, to be awarded.  The Clerk denied costs on June 30, 2003.  On July 8,

2003, the Kincaids filed a motion seeking review of the Clerk’s actions in denying costs. The Court
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thereafter directed the parties to file supplemental briefs addressing the application of Rule 11 to the

matter and, after oral argument, took the matters under advisement.

II.

The Equal Access to Justice Act states:

Except as otherwise specifically provided by statute, a court shall award to a
prevailing party other than the United States fees and other expenses . . . incurred by
that party in any civil action . . . brought by or against the United States in any court
having jurisdiction of that action, unless the court finds that the position of the
United States was substantially justified or that special circumstances make an award
unjust.

28 U.S.C. § 2412(d)(1)(A).  For the purpose of this statute, “fees and other expenses” includes

reasonable attorney fees.  28 U.S.C. § 2412(d)(2)(A).  The “position of the United States”

encompasses the action of the government agency upon which the suit is based and the

government’s litigating position.  28 U.S.C. § 2421(d)(2)(D).  Once a party seeking fees under the

EAJA has shown the he or she has prevailed in a suit involving the government,  the government

has the burden of proof in establishing that its position was “substantially justified.”  Sigmon Fuel

Co., v. Tennessee Valley Auth., 754 F.2d 162, 166 (6th Cir. 1985) (citing Berman v. Schweiker, 713

F.2d 1290, 1293 n.9 (7th Cir. 1983)).  “Substantial justification” is found when the position of the

government, in both law and fact, could satisfy a reasonable person.  Jankovich v. Bowen, 868 F.2d

867, 869 (6th Cir. 1989). 

The government argues that the defendants are not entitled to fees because neither

component of the formula has been satisfied.  It contends that the defendants did not prevail because

the suit was terminated by an order of dismissal rather than a judgment in their favor.  The

government also insists that it was substantially justified in maintaining that the Kincaids moved
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sand on Great Lakes bottom land – that is, land below the administrative ordinary high water mark

– and in the adjacent wetlands.

A.

In arguing that the plaintiff is not a “prevailing party,” the government relies heavily on

Buckhannon Bd. & Care Home, Inc. v. West Virginia Dep’t of Health & Human Res., 532 U.S. 598

(2001), a case decided under the fee-shifting provisions of the Fair Housing Amendments Act and

Americans with Disabilities Act.  In that case, the plaintiffs brought an action against a state agency

but dismissed the case when the state legislature enacted legislation, arguably in response to the

lawsuit, that provided the plaintiffs with the relief they sought.  The plaintiffs then sought attorney’s

fees and costs in the theory that they prevailed in their case because their lawsuit was the catalyst

for the legislative changes that occurred.  The Supreme Court rejected that argument.  After

engaging in a detailed analysis of the term “prevailing party,” the Court concluded that to qualify

for fees, a party must do more than be a catalyst for change.  Instead, the Court limited the term to

encompass only two types of circumstances when a party brings an action.  The first requires a

judgment on the merits; the second envisions a settlement agreement enforced through a consent

decree. Id. at 603-05.

The defendants respond that the rationale of Buckhannon does not apply in this present case

because they did not initiate the litigation, the dismissal was not pursuant to a settlement agreement,

and they received all they could hope to obtain – a dismissal with prejudice – in the termination of

the lawsuit.  The Court agrees.

There are several federal statutes that provide for costs and attorney’s fees to a prevailing

party, and the Sixth Circuit has stated that these provisions should be interpreted consistently.
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Chambers v. Ohio Dep’t of Human Serv., 273 F.3d 690, 692 n.1 (6th Cir. 2001) (interpreting fee-

shifting statute under 42 U.S.C. § 1988 consistently with the Fair Housing Amendments Act, 42

U.S.C. § 3613(c)(2), and the Americans with Disabilities Act, 42 U.S.C. § 12205) (citing Buckhannon,

532 U.S. at 610).  The Supreme Court has held that the “touchstone of the prevailing party inquiry

must be the material alteration of the legal relationship of the parties.”  Texas State Teachers Ass’n

v. Garland Indep. Sch. Dist., 489 U.S. 782, 792-93 (1989).  To be considered as “prevailing,” a party

“must be able to point to a resolution of the dispute which changes the legal relationship between itself

and [the opposing party].”  Id. at 792.  Only “a judicially sanctioned change in the legal relationship

of the parties” can provide the basis for awarding a party costs and attorney’s fees.  Chambers, 273

F.3d at 692 (citation omitted).  Such a resolution may consists only of legal vindication, even if the

damages are nominal.  Buckhannon, 532 U.S. at 603-04; Farrar v. Hobby, 506 U.S. 103, 109-11

(1992); see Dambrot v. Cent. Michigan Univ., 55 F.3d 1177, 1192 (6th Cir. 1995) (holding that “[t]he

vindication of rights under the First and Fourteenth Amendments, whether or not such rights had been

infringed upon, constitutes relief such that Plaintiffs should be deemed prevailing parties,” although

no damages had been awarded).  

The Sixth Circuit has not explicitly held in a published opinion that a voluntary dismissal of

a complaint with prejudice under Federal Rule of Civil Procedure 41 serves to render the defendant

a prevailing party under 28 U.S.C. § 2412.  However, the weight of available authority suggests that

the Sixth Circuit would adopt such a rule.  A majority panel of that court deciding an unpublished case

agreed that defendants were prevailing parties based on a plaintiff’s voluntary dismissal.  See Roane

v. City of Mansfield, 2000 WL 1276745 at *2 (6th Cir. 2000).  The majority of federal courts have

reached the same conclusion. See Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th Cir. 1997),
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abrogated on other grounds by AMAE v. California, 231 F.3d 572 (9th Cir. 2000) (en bank); Cantrell

v. Int’l Bhd. of Elec. Workers, 69 F.3d 456, 458 (10th Cir. 1995); Sheets v. Yamaha Motors Corp.,

U.S.A., 891 F.2d 533, 539 (5th Cir. 1990); Schwarz v. Folloder, 767 F.2d 125, 130 (5th Cir. 1985);

United States v. Rogers, 2003 WL 21212749 at *3-4 (E.D. Tenn. Apr. 3, 2003) (unpublished)

(compiling cases); Beer v. John Hancock Life Ins. Co., 211 F.R.D. 67, 70 (N.D. N.Y. 2002); Uniflow

Mfg. Co. v. Superflow Mfg. Corp., 10 F.R.D. 589 (N.D. Ohio 1950); 10 Wright & Miller § 2667, pp.

209-10 n.14; see also Kona Enter., Inc. v. Estate of Bishop, 229 F.3d 877, 889 (9th Cir. 2000)).

A majority of courts also hold that a defendant is entitled to the full legal relief of a judgment

on the merits where a plaintiff voluntarily dismisses a complaint under Federal Rule of Civil

Procedure 41(a).  Dean v. Riser, 240 F.3d 505, 509 (5th Cir. 2001); Catz v. Chalker, 142 F.3d 279,

287 (6th Cir. 1998), opinion amended on denial of rehearing,243 F.3d 234 (6th Cir.2001); Israel v.

Carpenter, 120 F.3d 361, 365 (2d Cir.1997); Breslaw, 108 F.3d at 207; NBN Broad., Inc. v. Sheridan

Broad. Networks, Inc., 105 F.3d 72, 78 (2d Cir. 1997); Chase Manhattan Bank, N.A. v. Celotex Corp.,

56 F.3d 343, 345 (2d Cir. 1995); Samuels v. Northern Telecom, Inc., 942 F.2d 834, 836 (2d Cir. 1991);

Harrison v. Edison Bros. Apparel Stores, Inc., 924 F.2d 530, 534 (4th Cir. 1991); Nemaizer v. Baker,

793 F.2d 58, 61 (2nd Cir. 1986); Schwarz, 767 F.2d at 130; Rogers, 2003 WL 21212749 at *3-4;

Storey v. Cello Holdings, L.L.C., 182 F. Supp. 2d 355, 361-62 (S.D. N.Y. 2002); Beer, 211 F.R.D. at

70)).  Moreover, the plaintiff’s voluntarily dismissal of a cause of action with prejudice “is a complete

adjudication of the issues presented by the pleadings and is a bar to further action between the parties”

under the doctrine of res judicata.  Smoot v. Fox, 340 F.2d 301, 303 (6th Cir. 1964).  This Court holds

that the voluntary dismissal of a complaint with prejudice renders a defendant a “prevailing party” for

the purpose of 28 U.S.C. § 2412(a) and (d). 
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In this case, the Court entered an order on May 20, 2003 that dismissed the action with

prejudice.  That order altered the legal relationship of the parties because it prevents the plaintiff from

filing these claims a second time.  Although no money changed hands as a result of the  Court’s order,

the defendants’ exercise of their property rights – challenged by the government through the litigation

–  was vindicated. 

The government claims that the defendants did not prevail because they forewent their

counterclaims in exchange for the government’s voluntary dismissal.  That argument is unpersuasive,

however, because the counter-complaint did not seek affirmative relief; rather, the defendants sought

a declaratory judgment against the government that their activities did not violate any laws.  The res

judicata bar of future government claims created by the government’s voluntary dismissal gives the

defendants the relief they sought through their counterclaim.  The Court finds, therefore, that the

defendants are prevailing parties even though they agreed to the dismissal of their counterclaims along

with the government’s claims. 

B.

The government next contends that its position was substantially justified because its

investigation gave it reason to believe that the Kincaids were moving sand on the bottomland and

wetlands of the Great Lakes in violation of the CWA and the RHA.  The government alleged that the

defendants “conducted, or caused to be conducted, unauthorized discharges of fill material by the

tilling, grading or dozing of sand and sediments below the ordinary high water mark of Lake Huron,

adjacent to the property located at 7688 Port Austin Road, Pigeon, Michigan.”  Compl. at ¶ 7.  

The CWA prohibits the discharge of pollutants except in compliance with a National Pollutant

Discharge Elimination System (NPDES) permit issued under 33 U.S.C. § 402.  See 33 U.S.C. §§
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1311(a), 1342(a).  The CWA defines “the discharge of a pollutant” to mean “any addition of any

pollutant to navigable waters from any point source.”  33 U.S.C. § 1362(12)(A).  A “pollutant” is

defined to include sand.  33 U.S.C. § 1362(6).  “Point source” has been interpreted to include

bulldozers and mechanized equipment.  United States v. Lambert, 915 F. Supp. 797, 802 n.8 (S.D.

W.Va. 1996); see 33 U.S.C. § 1362(14).  Section 404 of the CWA requires a permit for the discharge

of fill material into navigable waters.  33 U.S.C. § 1344(a).  Under both sections, “navigable waters”

are defined as “waters of the United States, including territorial seas.”  33 U.S.C. § 1362(7).

The RHA provides that “it shall not be lawful to excavate or fill, or in any manner to alter or

modify the course, location, condition, or capacity of, any port, roadstead, haven, harbor, canal, lake,

harbor or refuge, or inclosure within the limits of any breakwater, or of the channel of any navigable

water of the United States” without authorization from the Army Corps of Engineers.  33 U.S.C. §

403.  The government’s theory here, presumably, was that the movement of sand on the Kincaids’

beach occurred within the “navigable water of the United States.” 

In United States v. Rands, 389 U.S. 121, 123 (1967), the Supreme Court held that “[t]he

navigational servitude of the United States does not extend beyond the high-water mark.”  According

to the Army Corps of Engineers’ regulations, federal regulatory jurisdiction over rivers and lakes, that

is, the navigational servitude of the United States, extends laterally to the entire water surface and bed

of a navigable water body, “which includes all the land and waters below the ordinary high water

mark.”  33 C.F.R. § 329.11(a).

Regulations enacted under the CWA in effect at the time of the investigation in this case define

“waters of the United States” more broadly to include “(1) traditional navigable waters, or ‘waters

which are currently used, or were used in the past, or may be susceptible to use in interstate or foreign
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commerce;’ (2) impoundments of waters otherwise defined as covered waters;  (3) tributaries of

covered waters, including traditional navigable waters; and (4) wetlands adjacent to covered waters,

including tributaries.”  33 C.F.R. § 328.3(a)(1), (4), (5), (7).  In United States v. Riverside Bayview

Homes, Inc., 474 U.S. 121, 132 (1985), the Supreme Court found that “waters of the United States”

includes wetlands adjacent to covered waters where “the transition from water to solid ground is not

necessarily or even typically an abrupt one.”

The substantial justification of the position of the United States, therefore, depends on the

reasonableness of its claim that the Kincaids engaged in discharging fill material, that is, tilling,

grading, or dozing sand, either (1) below the ordinary high water mark; or (2) on wetlands.  The Court

will examine each theory in turn.

1.

As originally conceived, the concept of “ordinary high water mark” applied to lands that

adjoined bodies of water that were subjected to the influence of the tides.  See, e.g. Shively v. Bowlby,

152 U.S. 1, 11 (1894) (observing that under common law, “both the title and the dominion of the sea,

and of rivers and arms of the sea, where the tide ebbs and flows, and of all the lands below high water

mark, within the jurisdiction of the Crown of England, are in the king”).  As an illustration, in Borax

Consolidated v. City of Los Angeles, 296 U.S. 10 (1935), the Supreme Court applied the settled

principle that lands below the high water mark were held in trust by the federal government for the

states, and therefore could not be conveyed by a federal land patent.  To resolve the dispute in that

case, it became necessary to determine the location of the ordinary high water mark, which the Court

defined as follows:

The tideland extends to the high-water mark. . . .  This does not mean, as petitioners
contend, a physical mark made upon the ground by the waters; it means the line of high
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water as determined by the course of the tides.  By the civil law, the shore extends as
far as the highest waves reach in winter. . . . But by the common law, the shore “is
confined to the flux and reflux of the sea at ordinary tides.” . . .  It is the land “between
ordinary high and low water mark, the land over which the daily tides ebb and flow.
When, therefore, the sea, or a bay, is named as a boundary, the line of ordinary high-
water mark is always intended where the common law prevails.”

Id. at 22-23.  

Application of this concept to non-tidal waters has proved problematic, and in some cases

controversial.  See, e.g., Glass v. Goeckel, 473 Mich. 667, 690, 703 N.W.2d 58, 71 (2005) (observing

that “[w]hile this term has an obvious meaning when applied to tidal waters with regularly recurring

high and low tides, its application to nontidal waters like the Great Lakes is less apparent”); id. at 705,

703 N.W.2d at 705 (Young, J., concurring and dissenting) (stating that “I remain convinced that the

‘ordinary high water mark’ concept on which the majority relies applies only to tidal waters, with their

regularly recurring high and low tides”).   Nonetheless, section 329.11 of the regulations enacted by

the plaintiff defines the ordinary high water mark “on non-tidal rivers as the line on the shore

established by the fluctuations of water and indicated by physical characteristics such as a clear,

natural line impressed on the bank; shelving; changes in the character of soil; destruction of terrestrial

vegetation; the presence of litter and debris; or other appropriate means that consider the

characteristics of the surrounding areas.”  33 C.F.R. § 329.11(a)(1); see also 33 C.F.R. §§ 328.3(e),

328.4.  The meaning of this mark, however, must be considered within the definitional limits set forth

by federal courts.  The Supreme Court has held that the “bed” of a navigable river does not include

land covered by the “extraordinary freshets of the winter or spring, or the extreme droughts of the

summer or autumn.”  United States v. Chicago, Milwaukee, St. Paul & Pacific Railroad, 312 U.S. 592,

596 (1941).  The ordinary high water mark has also been defined as the line where the water stands

sufficiently long to destroy vegetation below it.  Goose Creek Hunting Club, Inc. v. United States, 518
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F.2d 579, 583 (1975); United States v. 21.54 Acres of Land, 491 F.2d 301, 306 (4th Cir. 1973)

(describing “that line below which no terrestrial plant life will grow because of the constant action of

the water”).  It has also be defined as the line that “divides the upland from the river bed,” the river

bed being the “land upon which the action of the water has been so constant as to destroy vegetation.

It does not extend to nor include the soil upon which grasses, shrubs and trees grow.”  United States

v. Chicago B & Q R. Co., 90 F.2d 161, 170 (7th Cir. 1937).  Another court has defined the mark as

“a natural physical characteristic placed upon the lands by the action of the river.”  United States v.

Claridge, 279 F. Supp. 87, 91 (D. Ariz. 1966).  The court in Harrison v. Fite, 148 F. 781, 783 (8th Cir.

1906), defined the ordinary high water mark as the line below which the soil is so usually covered by

water that it is wrested from vegetation and its value for agricultural purposes destroyed.  The Third

Circuit has similarly defined the term as the line below which the waters have so visibly asserted their

dominion that terrestrial plant life ceases to grow and, therefore, the value for agricultural purposes

is destroyed.  Borough of Ford City v. United States, 345 F.2d 645, 648 (3d Cir. 1965).  Whatever the

definition, it is abundantly clear that “the precise location of the ordinary high water mark at any given

site on the shores of our Great Lakes remains a question of fact.”  Glass, 473 Mich. at 694, 703

N.W.2d at 73.  

There is no evidence in this case that the plaintiff conducted any investigation to determine the

location of the OHWM on the Kincaids’ property.  Rather, the attorney for the government readily

acknowledged that she relied on an “administrative OHWM,” which the Corps set at “581.5 feet IGLD

in 1985.”  Pl.’s Resp. to Defs.’ Supp. Br. Ex. 1, Halliday Aff. at ¶ 12.  There are no federal regulations

that establish, authorize, or condone the establishment of an “administrative” ordinary high water

mark.  The Michigan legislature has established an OHWM figure for Lake Huron (of which Saginaw
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Bay is a part) of 579.8 feet IGDL based on the 1955 survey for certain regulatory purposes, see Mich.

Comp. Laws § 324.32502; but the Michigan courts reject that delineation for the purpose of

determining the rights, privileges, obligations, and responsibilities of shoreline landowners.  Glass,

473 Mich. at 682-85, 703 N.W.2d at 66-69.  However, the concept of an administrative OHWM finds

no support in federal law.  Moreover, it appears that the Corps has chosen the highest level reached

by Lake Huron in decades as its selection of an “ordinary” high water mark.  That choice violates the

traditional notion of the concept of an ordinary high water mark, which was intended to account for

the day-to-day fluctuations of the levels of oceans, and later lakes and rivers, if not due to tides then

as a result of wind and weather.  Moreover, the selection of an extraordinarily high lake level as the

administrative OHWM alone defies the plain meaning of the term “ordinary.”  See Oxford English

Dictionary (2004) (defining the word as “[b]elonging to the regular or usual order or course of things;

having a place in a fixed or regulated sequence; occurring in the course of regular custom or practice;

normal; customary; usual”).  The historic maximum lake level cannot constitute an “ordinary” high

water mark as that term is defined by the cases and regulations or the common-sense meaning of the

term’s constituent words.  Based on the language of the regulations and the case law, it appears that

land on which non-aquatic vegetation grows is above the OHWM.

The Court finds, therefore, that reliance by the government on an administrative OHWM was

unreasonable.  Likewise, the failure to perform any investigation to determine factually the location

of the OHWM on the Kincaids’ land based on the definition of that boundary in the government’s own

regulations  was equally unreasonable.  Absent such investigation, there was no basis to claim that the

Kincaids’ beach-grooming activity took place within the navigational servitude of the United States

(i.e. the Great Lakes bottomland), and the allegations that they did are not substantially justified.
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2.

The government also alleged that the discharge and sidecasting of the sand occurred in

wetlands adjacent to navigable waters.  The CWA prohibits the discharge of any pollutant into waters

of the United States from a point source, except in compliance with an NPDES permit issued pursuant

to section 402.  33 U.S.C. §§ 1311(a), 1342(a).  It is undisputed that the Kincaids did not obtain a

permit before commencing their activities on their property.  To establish a violation under Section

1311, the government must show that the defendants (1) discharged, (2) a pollutant, (3) into the waters

of the United States, (4) from a point source.  See North Carolina Shell Fish Growers Ass’n v. Holly

Ridge Assocs., LLC, 278 F. Supp. 2d 654, 675 (E.D. N.C. 2003) (citing Headwaters, Inc. v. Talent

Irrigation Dist., 243 F.3d 526, 532 (9th Cir. 2001)).  As noted earlier, “the waters of the United States”

include “wetlands adjacent to [covered] waters,” including tributaries.  33 C.F.R. § 328.3(a)(7).  “The

term ‘wetlands’ means those areas that are inundated or saturated by surface or ground water at a

frequency and duration sufficient to support, and that under normal circumstances do support, a

prevalence of vegetation typically adapted for life in saturated soil conditions.”  33 C.F.R. § 328.3(b).

Just last term – well after the government’s pre-suit investigation was completed – the

Supreme Court provided additional guidance on the subject of wetlands and when they fall within the

jurisdiction of the United States under the CWA.  The Court stated that the waters to which the

wetlands must be connected are “those relatively permanent, standing or continuously flowing bodies

of water forming geographic features that are described in ordinary parlance as streams, oceans, rivers,

and lakes.”  Rapanos v. United States, 126 S.Ct. 2208, 2225 (2006)  (internal quotes and alterations

omitted).   Saginaw Bay certainly fits within that definition.  “[W]etlands with a continuous surface

connection to bodies that are ‘waters of the United States’ in their own right, so that there is no clear
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demarcation between ‘waters’ and wetlands, are ‘adjacent to’ such waters and covered by the Act.”

Id. at 2227.  Concurring with the plurality, Justice Kennedy wrote that “navigable waters” under the

CWA requires that “a water or wetland must possess a ‘significant nexus’ to waters that are or were

navigable in fact or that could reasonably be made so.”  Id. at 2236.  

A discharge of sand from a point source violates section 1311.  Despite the Kincaids’

assertions to the contrary, “[t]he fact that the [sand] or other pollutants may have originated in the

same waters into which they are later being added does not prevent this addition from being a

discharge for purposes of the CWA.”  North Carolina Shell Fish Growers, 278 F. Supp. 2d at 666.

Moreover, “even if the material discharged originally comes from the streambed itself, . . .

resuspension may be interpreted to be an addition of a pollutant under the Act,” Rybachek v. EPA, 904

F.2d 1276, 1285 (9th Cir. 1990), and a “landowners’ redepositing activities would significantly alter

the character of the wetlands and limit the vital ecological functions served by the tract.”  Avoyelles

Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 923 (5th Cir. 1983).  A bulldozer is considered a

point source for purposes of the CWA.  United States v. Lambert, 915 F. Supp. 797, 802 n.8 (S.D.

W.Va. 1996) (holding that “point source” for purposes of CWA embraces the broadest possible

definition of any identifiable instrument from which pollution might enter the waters of the United

States, including bulldozers).

The government contends that the defendants’ beach constitutes a wetland under the meaning

of the statute in order to claim that its jurisdiction extends to the beach where the defendants leveled

the beach sand.  Although current law may cast some doubt on that claim, given Rapanos’ requirement

that there be “a continuous surface connection” to covered waters, id. at 2227, the Court believes that

the evidence supports this contention under the law as it existed at the time this lawsuit was
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commenced.  There is no dispute that the beach abuts a Great Lake.  At the time, the Corps defined

“adjacent” very broadly as well:  “[w]etlands separated from other waters of the United States by man-

made dikes or barriers, natural river berms, beach dunes and the like are ‘adjacent wetlands.’”  33

C.F.R. § 328.3(c).  This view was accepted by the Sixth Circuit.  See United States v. Rapanos, 376

F.3d 629, 639-40 (6th Cir. 2004), vacated by Rapanos v. United States, __ U.S. __, 126 S.Ct. 2208

(2006).  In Marion Kincaid’s letter to the Department of the Army dated June 21, 2001, she “admit[ed]

that the vegetation I have seen growing the last two years is the worst I have ever seen and water does

accumulate in low spots after a heavy storm.  This water generally dissipates after a few days of hot

weather.  There has never been any vegetation in the water, no matter what the water level.”  Defs.’

Supp. Br. Mot. for Atty. Fees Ex. 4, Letter from Marion Kincaid to Dept. of Army of 6/21/01.  The

government’s agent, Leiteritz, observed that “the properties in that area had been left undisturbed had-

the wetland vegetation was starting to reestablish.  They were starting to look very much different than

the Kincaid property.”  Defs.’ Supp. Br. Mot. for Atty. Fees Ex. 1, Leiteritz Dep. at 134-35.

Moreover, the government has submitted photographs of the defendants’ cleared property with

growing vegetation on the neighbor’s property.  Govt.’s Resp. to Defs.’ Supp. Br. Ex. 2-3,

Photographs of Kincaid Property.  This evidence of vegetation growth on the beach and that the

Kincaid’s activities were interfering with that growth supports the government’s position that beach

grading occurred in a wetland area and violated the CWA.  The Court finds, therefore, that this

alternative claim of the government was substantially justified.

Although the defendants were prevailing parties in this lawsuit, the government has shown that

at least some of the allegations in the complaint were substantially justified, and therefore the
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defendants are not entitled to fees and expenses under the Equal Access to Justice Act, 28 U.S.C. §

2412(d)(1)(A)&(D).

III.

The Court also asked the parties to brief the question whether the defendants are entitled to

sanctions under Rule 11 of the Federal Rules of Civil Procedure.  Rule 11 states that a party or

attorney who signs a pleading or court paper may be liable for costs and attorney’s fees if the paper

is presented for an improper purpose, the allegations are unwarranted in law, or the factual allegations

have no evidentiary support.  Fed. R. Civ. Pro. 11(b)(1)-(3).  

In Century Products, Inc. v. Sutter, 837 F.2d 247, 253 (6th Cir. 1988), the Sixth Circuit first

explained that the test for the imposition of Rule 11 sanctions is whether the individual attorney’s

conduct was “reasonable under the circumstances.”  “A good faith belief in the merits of a case is

insufficient to avoid sanctions” under Rule 11.  Tahfs v. Proctor, 316 F.3d 584, 594 (6th Cir. 2003).

Under Rule 11, sanctions may be imposed if a reasonable inquiry would have disclosed
that the pleading, motion or other paper was not well-grounded in fact.  See
Westmoreland v. CBS, Inc., 770 F.2d 1168, 1174 (D.C. Cir. 1985).  As soon as the
complaint is filed, Rule 11 applies to the conduct of plaintiffs’ counsel.  After the
complaint is filed, plaintiffs’ counsel retain a continuing responsibility to review their
pleadings and, if necessary, to modify them to conform with Rule 11.  “Failure to do
so permits the district court, within its discretion, to impose sanctions against the
offending litigant or attorney when a reasonable inquiry would have disclosed that the
complaint was either lacking in factual support or unwarranted by existing law.”
Herron v. Jupiter Transportation Co., 858 F.2d 332, 336 (6th Cir. 1988).

Mann v. G & G Mfg., Inc., 900 F.2d 953, 959 (6th Cir. 1990).  

“[T]he central purpose of Rule 11 is to deter baseless filings in district court.”  Cooter & Gell

v. Hartmarx Corp., 496 U.S. 384, 393 (1990).  Moreover, “Rule [11] must be read in light of concerns

that it will spawn satellite litigation and chill vigorous advocacy.”  Ibid.  Rule 11 “‘is not intended to

chill an attorney’s enthusiasm or creativity in pursuing factual or legal theories.’”  McGhee v. Sanilac
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County, 934 F.2d 89, 92 (6th Cir. 1991) (quoting Fed. R. Civ. P. 11 advisory committee’s note).  “In

this Circuit, the test for whether Rule 11 sanctions are warranted is whether the conduct for which

sanctions are sought was ‘reasonable under the circumstances.’”  Salkil v. Mount Sterling Twp. Police

Dep’t, 458 F.3d 520, 528 (6th Cir. 2006).

Rule 11 also contains procedural requirements intended to create a safe harbor for litigants by

giving them an opportunity to withdraw offending pleadings.  The rule requires a separate motion

seeking sanctions, service of the motion twenty-one days before filing it with the court, and allowance

during that interval for withdrawing the challenged court paper.  Fed. R. Civ. P. 11(c)(1)(A).  The

procedural requirements of Rule 11 were not met by the defendants in this case because they did not

file a separate motion seeking Rule 11 sanctions and provide the government with the protections of

Rule 11’s safe harbor.  The Sixth Circuit “has expressly ruled that Rule 11 is unavailable where the

moving party fails to serve a timely ‘safe harbor’ letter.”  First Bank of Marietta v. Hartford

Underwriters Ins. Co., 307 F.3d 501, 510-11 (6th Cir.  2002) (citing Ridder v. City of Springfield, 109

F.3d 288, 297 (6th Cir. 1997)).  Therefore, Rule 11 sanctions are not available to the defendants in this

case.

IV.

The defendants also seek sanctions under 28 U.S.C. § 1927 and the Court’s inherent power.

The statute states that “[a]ny attorney . . . who so multiplies the proceedings in any case unreasonably

and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and

attorneys’ fees reasonably incurred because of such conduct.”  28 U.S.C. § 1927.  Under this statute,

the attorney’s subjective bad faith is not relevant because the Court applies an objective standard, and

“sanctions under section 1927 [are appropriate] when it determines that an attorney reasonably should
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know that a claim pursued is frivolous.’”  Salkil, 458 F.3d at 532 (quoting Jones v. Continental Corp.,

789 F.2d 1225, 1230 (6th Cir.1986)). 

 In Chambers v. Nasco, Inc., 501 U.S. 32 (1991), the Supreme Court held that “‘there are

ample grounds for recognizing . . . that in narrowly defined circumstances federal courts have inherent

power to assess attorney’s fees against counsel [or the client],’ even  though the so-called ‘American

Rule’ prohibits fee shifting in most cases.” Id. at 45 (quoting Roadway Express, Inc. v. Piper, 447 U.S.

752, 765 (1980)).

The Court does not find, however, that fees and costs are appropriate under either of these

alternate theories.  Although the government’s theory of liability that the defendants were conducting

prohibited activity on Great Lakes bottomlands was unsupported in law or reasonable investigation,

its alternate wetlands theory was closely related and substantially justified at that time.  The Court

does not find that the claim was frivolous or that the case falls within the narrowly-defined

circumstances justifying invocation of the Court’s inherent powers.

V.

Finally, the defendants challenge the Clerk’s refusal to tax any costs.  They contend that they

are entitled to costs including (1) the $150 filing fee, (2) $2,838 in court reporter fees, and (3)

$1,598.03 for exemplification and copy fees.  They have supported this bill of costs with the

declaration of Jonathan C. Martin with documentation of costs attached to the motion.  The Clerk of

Court, however, denied the defendants’ taxation of these costs stating: “No ‘Judgment’ was entered

in this case, consequently all costs are denied.”  Taxed Bill of Costs [dkt #77].
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Rule 54(d) provides that “costs other than attorneys’ fees shall be allowed as of course to the

prevailing party unless the court otherwise directs.”  The Court has determined that the defendants are

prevailing parties.  Therefore they are entitled to appropriate costs.

Under the Bill of Costs Handbook, certain fees including the “[f]iling fee of complaint” is a

taxable cost.  Handbook § II(A)(1).  Accordingly, the Kincaids should receive their filing fee.

Additionally, fees of court reporters for all or any of the transcript necessarily obtained for use in the

case may also be taxed.  The Handbook states: “Counsel is directed to attach to the bill of costs, a copy

of the court’s order directing preparation of transcript or the stipulation of parties agreeing to its

preparation, if applicable.  If transcript was used in support of a motion, counsel is required to provide

the taxation clerk with the title of the motion and the approximate date it was filed.”  Handbook §

II(B).  The following Court Reporter fees are taxable under this rule: (a) transcript procured at

direction of court; (b) transcript ordered for appeal purposes; (c) transcript prepared pursuant to

stipulation of parties with agreement to tax as costs; (d) transcript used at trial to impeach witness(es);

(e) transcript used in support of a motion; (f) fees for attendance and travel of the Court Reporter for

depositions.  The Handbook requires counsel to attach documentation if applicable.  Further, if the

“transcript was used in support of a motion, counsel is required to provide  . . . clerk with the title of

the motion and approximate date it was filed.”  Ibid.  None of these transcripts were used at a hearing.

Further, although the defendants did state that the transcripts were used in support of a motion

pursuant to the Handbook’s requirement, they failed to specify which motions.  Therefore, the Court

does not find error on the part of the Clerk on the issue of transcripts.  Finally, the Kincaids seek the

cost of making copies for papers necessarily obtained for use in the case.  The Handbook states: “The

cost of securing translations for exemplification of matters before the court, copies of papers
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necessarily obtained for use in a case, and the cost of obtaining charts, models . . . are not recoverable

within the discretion of the taxation clerk unless counsel has previously secured an order authorizing

the recovery of these costs.  Routine copy expenses; those made for service, filing or for the

convenience of counsel are not taxable within the discretion of the taxation clerk.”  Handbook § II(F).

Because the defendants have failed to explain how the Clerk abused her discretion in this instance,

these costs also will be denied.

VI.

The Court finds that the defendants are prevailing parties within the meaning of the Equal

Access to Justice Act, but the government has met its burden of showing that at least a part of its

theory of liability was substantially justified.  The defendants have not show that they are entitled to

attorney’s fees or other expenses of litigation under 28 U.S.C. § 1927 or the Court’s inherent power.

However, the defendants are entitled to a portion of their taxed costs under Rule 54(d).

Accordingly, it is ORDERED that the defendants’ motion for attorney’s fees and expenses

[dkt #71] is DENIED.

It is further ORDERED that the defendants’ motion to review the actions of the Clerk of the

Court taxing no costs [dkt #81] is GRANTED IN PART AND DENIED IN PART.  The defendants

may recover costs from the plaintiff in the amount of $150.

s/David M. Lawson                                     
DAVID M. LAWSON
United States District Judge

Dated: November 3, 2006
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Public Notice 
 

In Reply Refer To: Corps File No. LRE-1990-2000050 (formerly 90-200-005-0)                      Issued:  June 29, 2007 
                                                                                                                                                     Expires: May 14, 
2012   
 RE-ISSUANCE AND EXPANSION OF REGIONAL PERMIT FOR MICHIGAN 
 
1.  In accordance with Title 33 CFR Part 320-330, as published November 13, 1986 in the 
Federal Register, Volume 51, No. 219, the U.S. Army Engineer Detroit District has re-issued 
and expanded the Regional Permit for minor work, structures, and discharges of dredged and 
fill materials in navigable waters of the United States within the State of Michigan under 
Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act of 
1977.  The permit has conditions to require a case-by-case reporting and acknowledging 
system to determine and verify compliance with the Regional Permit. 
 
2.  This Regional Permit affords this office with a means by which to authorize activities of a 
minor nature in approximately five (5) to fifteen (15) work days (provided the application is 
administratively complete) and reduces costs, delays, and paperwork at all levels of 
government. With the exception of a couple of new categories, most of the activities have been 
authorized under this Regional Permit since 1980.  We have information available in our 
District Office that when performed under the limitations and conditions explained below, 
these activities will cause only a minimal adverse environmental impact when performed 
separately, and will have only a minimal adverse cumulative effect on the environment.  In 
addition, these activities are similar in nature in that they would conform to the attached 
glossary of terms.   
 
Categories of activities covered by the Regional Permit are as follows: 
 
a. Piers - Permanent and Seasonal 
b. Spring Piles/Pile Clusters 
c. Marine Railways 
d. Bulkheads and Backfill 
e. Public Beach Grooming  
f.  Individual Dredging 
g. Boat Hoists 
h. Boat Wells 
i.  Maintenance and/or Expansion of Existing Boat Ramps  
j.  Groins 
k. Submerged Utility Line Crossings 
l.  Water Intakes for Private Residences 
m. Temporary Cofferdams and Caissons 
n. Mechanical Control of Aquatic Plants and Removal of Floating Mats 

US Army Corps 
of Engineers 
Detroit District  
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    of Aquatic Vegetation for Navigation Access 
o. Removal of Structures 
p. Boat Well Fill 
q. Aeration Systems 
r.  Mooring Whips 
s.  Leveling of Sand  
t.  Grooming of Sand 
u.  Sand Paths  
v.  Boardwalks  
w. Annual Dredging 
x.  Rip-rap/Revetment 
 
Unless otherwise noted, the category includes authorization for all necessary construction steps 
specifically   associated with the installation, replacement, extension or expansion of the category of 
activity.  Subject to the limitations and conditions, activities may be combined with other activities 
authorized under this Regional general permit and/or with activities authorized by the existing 
Nationwide general permits issued by the Corps of Engineers. 
 
4.  When performed under the limitations and conditions explained below, and as defined in the 
attached glossary the proposed activity will receive consideration under the Regional Permit:  
 
a.  Piers - Permanent and Seasonal   
 
1.  The pier shall be of reasonable length and in accord with existing pier lengths in the vicinity. 
 
2.  The pier shall allow for the flowage of littoral materials and water to preclude detrimental impacts 
on adjacent properties and to the environment. 
 
3.  Pier structures would not cause the total number of watercraft(s) accommodated on the lot to 
exceed four, including other existing and/or proposed moorage structures on the lot. Watercrafts 
include personal water crafts.  
 
4.  The pier must be constructed of non-polluted materials. 
 
5.  The pier may not extend into a waterway beyond a length that would allow for a pier of similar 
length on the opposite shore to be constructed and still maintain a fairway width of 1.5 times its 
length. 
 
6.  The pier may include flared or deck segments provided that they do not extend from the shoreline 
and do not comprise more than 144 sq. ft. (not including the portion that would otherwise be 
included in the full length of the narrow pier) of the structure.  
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b.  Spring Piles/Pile Clusters  
 
1. The location and number of proposed spring piles/pile clusters shall be reasonable and consistent 
with location and number provided for similar structures in the vicinity. 
 
2.  The spring pile/pile clusters shall be constructed of non-polluted materials. 
 
3.  The piling(s) would not cause the total number of watercraft(s) accommodated on the lot to 
exceed four, including other existing and/or proposed moorage structures on the lot.  Watercrafts 
include personal water crafts.    
 
c.  Marine Railways  
 
1.  Marine railways must be for private (non-commercial) use. 
 
2.  There will be a limit of one railway structure per lot. 
 
3.  The railway will be of reasonable length and consistent with the lengths of other similar structures 
in the vicinity.  
 
4.  The railway must be seasonal only and that portion waterward of the Ordinary High Water Mark 
(OHWM) must be removed at the end of each boating season. 
 
5.  The cradle must be fitted with a flag or light so as to be visible from the water when in launched 
position. 
 
 d.  Bulkheads and Backfill below the Ordinary High Water Mark   
 
1.  The proposed bulkhead shall be justified based on a demonstrated need for erosion protection, 
watercraft mooring, and/or replacement of an existing bulkhead. 
 
2.  Bulkheads shall be constructed of non-polluted materials. 
 
3.  Bulkheads proposed to extend waterward of the State of Michigan OHWM on state-owned Great 
Lakes Bottomlands ((State’s OHWMs (IGLD 85) on these waters are: Lake Superior, 602.10 ft; 
Lakes Michigan and Huron, 580.5 ft; Lake St. Clair, 575.3 ft; Lake Erie, 572.4ft.)) will be denied 
without prejudice unless: 
 
(a)  The applicant has provided the Corps of Engineers with an individual Water Quality Certification 
(WQC) and/or Coastal Zone Management Certification (CZMC) from the Michigan Department of 
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Environmental Quality (MDEQ), or 
 
(b)  The Corps of Engineers is aware of an MDEQ permit for the work, or 
 
(c)  The applicant has provided a waiver of WQC and/or CZMC, or 
 
(d)  At least 60 days have elapsed from the date on which a complete application was received by 
MDEQ. 
 
4.  Bulkheads shall extend to no further waterward than the long term record seasonal average high 
water elevation in IGLD85 (602.3 ft. in Lake Superior, 579.6 ft. in Lakes Huron and Michigan, 
574.9 ft. in Lake St.Clair, 571.8 ft. in Lake Erie, and accounting for lake influence and stream 
gradients in other waters).  Exceptions will be permitted for: 
 
(a)  Replacement of existing bulkheads within one foot of the existing bulkhead provided the area 
shoreward of the existing bulkhead is not wetland. 
 
(b)  Minimal connections between all existing/proposed bulkhead segments. 
 
(c)  Straight-line bulkheads connecting with existing bulkheads on adjacent riparian properties within 
a canal system where 75% or more of the lots on the canal are already bulkhead protected. 
 
5.  Backfill herein is defined as either a TYPE A (quarry stone, fieldstone, broken concrete with no 
exposed reinforcing bars) or TYPE B (non-polluted granular fill, clay or dredged material obtained 
from greater than 6-foot depths--see f below.)  Applicants may be required to prove that the material 
is not polluted. 
 
6. The quantity of the backfill that is to be placed below the horizontal plane of OHWM shall not 
exceed an average of two (2) cubic yards per linear foot of placement. 
 
7.  Only type A backfill may be placed exposed behind a permeable bulkhead.  Either type A or type 
B backfill may be placed behind an impermeable bulkhead.  Type B may be placed behind a semi-
permeable bulkhead design (i.e., with a filter cloth liner). 
 
8.  No backfill or bulkhead may be placed in a wetland area. 
 
e.  Public Beach Grooming  
 
1.  The beach has been designated by a federal, state, county, city, or other municipality, as a public 
swimming area. 
 
2.  The area proposed for grooming is landward of the existing water’s edge at the time the work is 
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performed. 
 
3.  Vegetation is non-existent or very sparse within the area proposed for grooming. 
 
4.  The beach has been maintained in previous years so as not to have reverted to a primarily wetland 
condition and the material in the area proposed for grooming is primarily sand.  
 
5.  A site inspection has been performed by U.S. Army Corps Regulatory personnel to verify site 
conditions or if possible, the applicant may provide dated site photographs clearly indicating the 
conditions of the entire work area.   
 
6.  The proposed activity would occur no more than three times per week or no more than necessary 
to maintain the beach, whichever is less.  
 
7.  We have received, or are aware of, a MDEQ permit for the proposed beach grooming activity.   
  
f.   Individual Dredging 
 
1.  Quantity of material shall be limited to 300 cubic yards maximum per lot.   
 
2.  No dredging of a wetland area will be allowed. 
 
3.  Dredging may only be conducted where it is necessary for docking, navigation, and maintenance 
work for supply intakes or outfalls structures.  Dredging for the creation of backfill or beach sanding 
materials may not be conducted except in areas where fill materials cannot be practicably obtained 
from an upland source.  Within these excepted areas, dredging to obtain backfill for simultaneous 
construction will not be allowed unless: 
  
(a)  The area to be dredged is deep water (i.e., is greater than 6 feet deep relative to the average 
seasonal low water elevation of the waterway), or 
 
(b)  The dredged material is to be used for backfill behind a replacement bulkhead within one (1) foot 
of an existing bulkhead.  
 
4.  Temporary sidecasting of the dredged material is not authorized.  All dredged material must be 
removed to an upland site and contained in a manner to prevent its return to any waterbody or 
wetland, unless it is used as discharge material at a previously authorized discharge site.  
 
5.  No hydraulic dredging will be allowed unless the spoils and carriage water are disposed directly 
into a Corps of Engineers Confined Disposal Facility (CDF), a previously authorized beach 
nourishment area, an upland area, or commercial geotextile disposal tube (s).   
This permit authorizes the return water from the hydraulic dredge work. 
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6.  If there is reason to believe that the material is polluted material, the applicant must: 
 
(a)  Place the material in a Corps of Engineers CDF or MDEQ Class II landfill, or 
 
(b)  Place the material shoreward of an authorized bulkhead or in uplands and cover it with at least 
two (2) feet of clay and a layer of sod, or 
 
(c)   Test it to demonstrate that it is not polluted material.   
 
7.  Installation of silt curtains prior to commencement of dredging or any other activity authorized by 
this permit is authorized subject to the following conditions: 
 
(a)  Silt curtains may be installed no sooner than 30 days prior to the commencement of the activity 
and must be removed when turbidity levels reach, or fall below, background levels or within 30 days 
of completion of the activity for which the silt curtains are designed to provide the water quality 
benefit. 
 
(b)  Silt curtains must not extend into, or interfere with, Federal navigation channels/projects. 
 
(c)  Design specifications of the silt curtains, including, but not limited to, curtain specification, 
floatation mechanism(s), bottom weights/anchors, securing/tie off mechanism(s), joining mechanism, 
etc., have been provided with the application. 
 
(d)  A float, visible to approaching boaters, will be installed every 25’ along the top line of the silt 
curtain.  
 
8.  The removal of rocks for a beach or wading areas, or for use as shore protection or groin 
construction, is not authorized under this Regional Permit. 
 
9.  Dredging will be performed during MDEQ preferred dredging periods except when the Corps has 
specifically determined that the limits are unwarranted (for example, MDEQ has issued a permit and 
has not restricted the dredging activities to these periods). 
 
g.  Boat Hoists  
 
1.  Boat hoist(s) may be either open or covered but not enclosed. 
 
2.  Boat hoist(s) are not for commercial purposes. 
 
3.  The hoist(s) may not extend into the waterway beyond a point such that a hoist of similar size 
may be placed on the opposite shore and still maintain a fairway width of 1.5 times the length of the 
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hoist.   
 
4.  The proposed hoist(s) would not cause the total number of watercraft(s) accommodated on the 
lot to exceed four, including other existing and/or proposed moorage structures on the lot.  
Watercrafts include personal water crafts.   
 
h.  Boat Wells  
 
1.  The length of bulkheading required to protect the adjoining sides of the boat well shall be limited 
to 100 feet. 
 
2.  Quantity of material to be dredged and/or excavated in conjunction with the boat well 
construction shall be limited to 200 cubic yards.   
 
3.  Construction must take place in the dry to the extent practicable.   
 
4.  The proposed boat well would not cause the total number of watercraft(s) accommodated on the 
lot to exceed four, including other existing and/or proposed moorage structures on the lot.  
Watercrafts include personal water crafts.  
 
5. Construction, expansion, and/or reconfiguration of boat wells are authorized. Reconfiguration is 
permitted to the extent that the area of existing waters to be filled may not exceed the area of waters 
to be created through excavation of uplands. 
 
6.  Boat wells may not be constructed in wetland areas. 
 
i.  Maintenance and/or Expansion of Existing Boat Ramps  
 
1.  Expansion is limited to reasonable length and width extensions of existing ramps in non-wetland 
areas. 
 
2.  Acceptable construction materials are limited to poured concrete, pre-cast concrete planks and 
slabs, and required filter cloth and mattress stone.  Dredging necessary to accommodate expansion or 
renovation is authorized.   
 
3.  The proposed changes in the ramp cannot be associated with a change in use, such as from 
private to commercial use. 
 
j.  Groins  
 
1.  The proposed groin must be authorized by MDEQ.  
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2.  The proposed groin shall not exceed 50 feet in length as measured from the toe of the bluff.  
 
3.  The lakeward top elevation of the groin (IGLD 85) shall not exceed 602.0’ in Lake Superior, 
580.0’ in Lakes Michigan and Huron, 575.0’ in Lake St. Clair, and 572.0’ in Lake Erie.  Groin 
construction using a step system is an acceptable design. 
 
4.  The proposed groin must be constructed a minimum of the groin’s length from either property 
line. 
 
5. The groin would not extend from existing structures already protruding into the water. 
 
k.  Submerged Utility Line Crossings   
 
1. Utility lines placed across the channel of an authorized Federal navigation project must be 
embedded at least six (6) feet below the authorized Federal channel depth. Existing and proposed 
elevation information on precise plan and section scale drawings must be provided.  After 
construction, an as-built survey must be provided indicating the points of entry and exit of the 
installation. 
 
2.  Non-polluted gravel or rock or other non-erosive material may be placed as backfill or bedding in 
utility line trenches.  In wetlands, the top 6" to 12" of the trench should generally be backfilled with 
topsoil from the trench. 
 
3.  If the material resulting from trench excavation is proposed for temporarily sidecasting into 
waters of the U.S., it would not remain for more than three months, and the material would not be 
placed in such a manner that it will be dispersed by currents or other forces.  Any sidecast material 
would not create turbidity plumes nor degrade the water quality of the receiving water.  All excess 
dredged or fill material would be removed to an upland disposal area and the waterway bottom must 
be restored to its pre-construction contour. 
 
4.  The applicant has demonstrated that upland alignments were investigated and that they are not 
available. The area of waters of the U.S. that is disturbed must be limited to the minimum necessary 
to construct the utility line.  
 
5.   If using directional-drilling method of utility line installation, the applicant has provided a detailed 
narrative describing water supply intake(s) and recapture and disposal methods for used drilling 
fluids. A plan must be submitted describing the correctional steps to be taken in the event of a leak, 
either through the substrate into the waterbody or waterway, or onto the upland area with possible 
return to the waterbody or waterway.  Methods for containment must be detailed.  
 
l.  Water Intakes for Private Residences  
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1.  Intake lines would be no larger than 2.0" in diameter. 
 
2.  Intake lines may be either laid on the bottom or buried so as to return the alignment to pre-
construction contours.  Temporary sidecasting and backfill of trench material along the alignment is 
authorized.  If there is temporary sidecasting of material, the total quantity may not exceed 20 cubic 
yards. 
 
3.  Whether laid on the bottom or buried, the plans show the existing bottom and proposed 
elevations of the line and all necessary attendant structures such as stakes, other types of supports, 
filters, and intake ends. These structures may not extend so as to constitute a hazard to navigation.    
 
m.  Temporary Cofferdams or Caissons  
 
1.  Cofferdams or caissons shall be constructed of clean materials (steel, wood, broken concrete with 
no exposed reinforcing bars, stone, granular fill, etc.).  Clay may be used internally because adequate 
protection against suspension of particles in the surrounding water column is included in this design. 
 Dredged material would not be reintroduced into the water column. 
 
2.  During dewatering operations, the water may go through a temporary pipeline, but it must go to 
an upland sump, with filtering before reentering back into the waterbody via an outfall or other 
means.  Outfalls are authorized.  All of these structures must be fully described in the work 
description on the application, and be depicted on application drawings.   
 
3.  Construction would be performed in a manner which will have minimal or no effect on stream 
flows or flooding conditions.  During periods of low flow, the structure must pass, as a minimum, the 
7-day/10-year low flow during the period the cofferdam is in place.  The structure would be capable 
of passing flood flows without causing a harmful stage increase or backwater. 
 
4.  After construction is completed, cofferdams or caissons would be removed from the waterway to 
an upland disposal site, and the waterway returned to its pre-construction or design condition within 
60 days of the date on which cofferdam construction commences. 
 
n.  Mechanical Control of Aquatic Plants and Removal of Floating Mats of Aquatic 
Vegetation for Navigation Access   
 
1. The control method would only cut the stems above the bottom; no physical disruption or 
disturbance of the bottom sediments will be allowed. 
 
2.  For cutting operations, all cut plant materials must be removed from the water column as part of 
the operation and placed in an upland area with no return to any waterway or wetland. 
 
3.  Control operations, other than removal of floating mats, must be supported by a letter of non-
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objection by the riparian owner.   
 
4.  Control operations may not include emergent stands of wetland vegetation such as cattail, 
bulrush, wild rice, american lotus, and other species that extend above the water's surface during 
their normal life cycle. 
 
5.  Control or removal methods and disposal areas must be described. 
 
6.  The Corps has received a copy of the MDEQ permit for the work in the Great Lakes. 
 
o.  Removal of Existing Structures   
 
1.  The application has provided a detailed description of sequence of work and type of equipment to 
be used, and the work meets the minimal impact threshold.   
 
p.  Boat Well Fill    
 
1.  The boat well was originally constructed from dry land. 
 
2.  The fill material is to be quarry stone, fieldstone, broken concrete with no exposed reinforcing 
bars, or non-polluted granular fill, clay or dredged material. 
 
3.  Adequate authorized shoreline stabilization would be in place prior to filling of the boat well.  
 
4.  No wetlands exist within the proposed fill area. 
 
q.  Aeration Systems 
 
1. Systems would be installed in private boatwells, within commercial or municipal marinas, and in 
designated public swimming areas. 
 
2.  Systems will be installed along the lakebed in such a manner as to not constitute a hazard to 
navigation.  In designated swimming areas, buoys would be placed to demarcate the swimming areas. 
 
3.  Distribution pipes will be no larger than 2” in diameter. 
 
4.  Aeration systems installed in designated swimming areas will be seasonal and only used during the 
May 1st through September 31st ice free swimming period. 
   
r.  Mooring Whips 
 
1.  The proposed mooring whip(s) would not cause the total number of watercraft(s) accommodated 
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on the lot to exceed four, including other existing and/or proposed moorage structures on the lot.  
Watercrafts include personal water crafts.    
 
s.  Leveling of Sand  
 
1.  The area from which the sand will be relocated and the area proposed for discharge of the sand 
must be a non-wetland area that under normal circumstances has no vegetation.  
 
2.  No work is authorized waterward of the existing water’s edge at the time the work is performed. 
  
 
3.  The area proposed for work is composed of unconsolidated and unstable sand that is constantly 
shifting due to wind and wave forces and provides little habitat for aquatic and/or upland species.   
 
4.  The amount of sand to be relocated is limited to two (2) cubic yards of sand per linear foot of the 
applicant’s frontage.  The work may be performed as often as necessary. 
 
5.  A site inspection has been performed by U.S. Army Corps of Engineers Regulatory personnel to 
verify site conditions or if possible, the applicant may provide dated site photographs clearly 
indicating the conditions of the entire work area.  This may be accepted in lieu of a site inspection by 
the U.S. Army Corps of Engineers.   
 
t. Grooming of Sand   
 
1.  The grooming area must be a non-wetland area that under normal circumstances has no 
vegetation.   
 
2.  No work is authorized waterward of the existing water’s edge at the time the work is performed. 
 
3.  Amount of sand to be disturbed by raking, dragging, or pulling may not exceed 4 inches below 
the surface and 25 cubic yards (maximum) per lot.   The work may be performed as often as 
necessary 
 
4.  All collected debris must be disposed of in an upland area above the OHWM and outside of any 
wetland. 
 
5.  A site inspection has been performed by U.S. Army Corps of Engineers Regulatory personnel to 
verify site conditions or if possible, the applicant may provide dated site photographs clearly 
indicating the conditions of the entire work area.  This may be accepted in lieu of a site inspection by 
the U.S. Army Corps of Engineers Regulatory personnel.    
 
u.  Sand Paths 
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1.  Construction is limited to one (1) path per individual private property, not to exceed 6 feet in 
bottom width.  
 
2.  Adjoining property owners are authorized to share one (1) path, not to exceed 12 feet in bottom 
width and located in such a manner as to avoid and minimize adverse impacts to natural resources.   
 
3.  Path construction for a public access area or commercial property is limited to one (1) path per 
200 feet (width) of property, not to exceed 10 feet in bottom width. 
 
4.  The discharge material is native or uncontaminated sand and/or rock.  No more than 25 cubic 
yards of material can be obtained (dredged) from unvegetated areas below the OHWM.  
 
5.  A site inspection has been performed by U.S. Army Corps of Engineers Regulatory personnel to 
verify site conditions or if possible, the applicant may provide dated site photographs clearly 
indicating the conditions of the entire work area.  This may be accepted in lieu of a site inspection by 
the U.S. Army Corps of Engineers Regulatory personnel.    
 
v.  Boardwalks 
 
1.  The width should be no more than 6 feet. 
 
2.  The base height, materials, and supports should not restrict natural drainage patterns.  
 
w.  Annual Dredging  
 
1.  Dredging, excavation, and removal of up to 1000 cubic yards of material annually over a 5 year 
period for a total of 5000 cubic yards of accumulated sediment for the maintenance of previously 
authorized marina basins, access channels to marina basins, or boat slips to previously authorized 
depths, or controlling depths for ingress/egress, whichever is less provided the dredged material is 
disposed of at an upland site or a previously used beach nourishment area.  Proper siltation controls 
must be used. 
 
2.  No dredging of a wetland area will be allowed. 
 
3.  No new work areas can be established. 
 
4.  Temporary sidecasting of the dredged material is not authorized.  All dredged material must be 
removed to an upland site and contained in a manner to prevent its return to any waterbody or 
wetland, unless it is used as discharge material at a previously authorized discharge site.  
 
5.  No hydraulic dredging will be allowed unless the spoils and carriage water are disposed of 
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directly in a Corps of Engineers Confined Disposal Facility (CDF), previously authorized beach 
nourishment area, upland area, or commercial geotextile disposal tube (s).  This permit would 
authorize the return water from the hydraulic dredge work or disposal in a previously authorized 
beach nourishment area. 
 
6.  If there is reason to believe that the material is polluted material, then the applicant may: 
 
a)  Place the material in a Corps of Engineers CDF or MDEQ Class II Landfill or  
 
b)  Place the material shoreward of an authorized bulkhead or in uplands and cover it with at least 
two (2) feet of clay and a layer of sod or  
 
c)  Test the material to demonstrate that it is not polluted.   
 
7.  Installation of silt curtains prior to commencement of dredging or any other activity authorized by 
this permit is authorized subject to the following conditions:  Silt curtains may be installed no sooner 
than 30 days prior to the commencement of the activity and must be removed when turbidity levels 
reach, or fall below, background levels or within 30 days of completion of the activity for which the 
silt curtains are designed to provide the water quality benefit. Silt curtains must not extend into, or 
interfere with, Federal navigation channels/projects.  Design specifications of the silt curtains, 
including, but not limited to, curtain specification, floatation mechanism(s), bottom weights/anchors, 
securing/tie off mechanism(s), joining mechanism, etc., have been provided with the application.  A 
float, visible to approaching boaters, will be installed every 25’ along the top line of the silt curtain. 
 
8.  Dredging will be performed during MDEQ preferred dredging periods except when the Corps has 
specifically determined that the limits are unwarranted (for example, MDEQ has issued a permit and 
has not restricted the dredging activities to these periods). 
 
x.  Rip-Rap/Revetment 
 
1.  Discharge of stone or broken concrete (without rebar) less than 500 feet in length.   
 
2.  The activity would not exceed an average of two (2) cubic yard(s) per running foot placed along 
the bank below the plane of the OHWM or the high tide line. 
 
3.  No material is placed in any special aquatic site, including wetlands. 
 
4.   No material is of the type, or is placed in any location, or in any manner, so as to impair surface 
water flow into or out of any wetland area. 
 
5.   No material is placed in a manner that will be eroded by normal or expected high flows. 
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The proposed Regional Permit would not apply to: 
 
a.  Activities which would impact Historical, cultural, or archaeological resources or practices 
as provided in the National Historic Preservation Act of 1966 and the Archaeological and 
Historic Preservation Act of 1974. 
 
b.  Designated environmental areas under the State of Michigan Shorelands Protection and 
Management Act (1972 Public Act 245, as amended), stream corridors designated under the 
Natural River Act (1970 Public Act 231) promulgated by Michigan Department of 
Environmental Quality (MDEQ), and areas dedicated or designated under the Wilderness and 
Natural Areas Act (1972 Public Act 241). 
 
c.  Activities which would affect Federally listed endangered, threatened, or proposed species. 
 
d.  Activities which would occur in areas named in Acts of Congress or Presidential 
Proclamations as National Wildlife Refuges, National Rivers, components of the National Wild 
and Scenic River System, National Wilderness Areas, National Recreation Areas, National 
Lakeshores, National Parks, National Monuments, and such areas as may be established under 
Federal Law for similar and related purposes. 
 
e.  Wetland areas designated as unsuitable for discharge under the U.S. Environmental 
Protection Agency's Advanced Identification Program. 
 
6.  Individuals wishing to perform work meeting the limitations and conditions stated under 
this Regional Permit would be required to submit a completed joint application form and 
detailed drawings for a Department of the Army permit to the MDEQ in Lansing, Michigan.   
 
7.  DURATION: This Regional Permit would be in force and effect for a period of five (5) 
years, through the 14th day of May, 2012, with policies subject to reconsideration at any time. 
  
 
8.  A Federal authorization issued under this Regional Permit would not be valid until all 
required State and local authorizations have been received. 
 
9.  This office would reserve the right to process an individual permit for any proposed activity 
that would normally qualify under this Regional Permit or to process an individual permit upon 
request of the MDEQ. 
 
10.  The decision whether to issue the Regional Permit was based on our independent 
conclusions after evaluation of the probable impact of the proposed activity on the public 
interest.  The decision reflects the national/state concerns for both protection and utilization of 
important resources.  The benefits, which reasonably may be expected to accrue from the 
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proposal, were balanced against its reasonably foreseeable detriments.   
All factors which may be relevant to the proposal were considered including the cumulative 
effects thereof; among those were conservation, economics, aesthetics, general environmental 
concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain 
values, land use, navigation, shoreline erosion and accretion, recreation, water supply and 
conservation, water quality, energy needs, safety, food and fiber production, mineral needs, 
considerations of property ownership, and, in general, the needs and welfare of the people. 
 
11.  Many of the authorized activities involve the discharge of dredged or fill material into 
waters of the United States.  Therefore, our evaluation of the impact of the activity on the 
public interest included application of the guidelines promulgated by the Administrator of the 
Federal Environmental Protection Agency, under the authority of Section 404(b)(1) of the 
Clean Water Act.  The Regional permit complies with the Guidelines with the inclusion of 
appropriate and practicable conditions to minimize pollution of the aquatic ecosystem. 
 
12.  Additional information concerning this Regional Permit may be obtained from Gina 
Nathan, Project Manager, at the Regulatory Office, Detroit District, U.S. Army Corps of 
Engineers, P.O. Box 1027, Detroit, Michigan 48231, or telephone number 313-226-5383. 
 
FOR THE DISTRICT ENGINEER: 
 
 
       John Konik 
       Chief, Regulatory Office 
       Engineering & Technical Services 
 
NOTICE TO POSTMASTERS: 
 
We request that you post this notice conspicuously and continuously for 30 days from its date 
of issuance.  
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GLOSSARY OF TERMS: 
 
Boat Hoists:  Mechanisms or apparatus used to raise or haul up a boat. 
 
Boat Well:  An artificial embayment for boat moorage created by excavation/dredging into the 
bank of the waterway, usually including bank stabilization within the embayment. 
 
Bulkhead:  A vertical or near-vertical wall to restrain sliding or eroding of land at the water's 
edge. 
 
Cofferdams or Caissons:  Temporary structures or fills constructed around an excavation or 
construction area to exclude water. 
 
Debris:  Includes animal or fish carcasses, zebra mussel shells, dead vegetation, trash, and 
discarded materials of human origin. 
 
Discharge of dredged material:  Any addition of dredged material into, including any redeposit 
of dredged material within, waters of the United States.   
 
Discharge of fill material:  Any addition of fill material into waters of the United States. 
 
Dredged material:  Material that is excavated or dredged from waters of the United States. 
 
Fill material:  Any material used for the primary purpose of replacing an aquatic area with dry 
land or of changing the bottom elevation of the waterbody.  The term does not include 
pollutants or contaminates discharged into the water primarily for the disposal of waste. 
 
Groins:  Shore protection structures built (usually perpendicular to the shoreline) to trap 
littoral drift or retard erosion of the shore. 
 
Grooming of sand:  Raking, dragging, or pulling metal teeth, or other grooming equipment 
through the first 4 inches of sand without the disturbance of or the destruction of plant roots 
for the purpose of removing debris. 
 
Leveling of Sand:  The relocation of sand to sand areas, including the redistribution, grading, 
and spreading of sand that has been deposited through wind or wave action onto upland areas 
of the property. 
 
Littoral Material:  Material existing on shore or in the water which is subject to erosion and 
displacement by wave forces. 
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Lot:  One or more contiguous parcels of land under common ownership or to which all owners 
have an application pending under the Regional Permit authority. 
 
Marine Railway:  A structure for launching boats consisting of two or more parallel rails 
extending from shore to deeper water, the hardware upon which the rails are mounted, and a 
boat carrying cradle device that glides over the rails.    
 
Navigable waters of the United States:  Those waters that are subject to the ebb and flow of 
the tide and/or are presently used, or have been used in the past, or may be susceptible for use 
to transport interstate or foreign commerce.  A determination of navigability, once made, 
applies laterally over the entire surface of the water body to the Ordinary High Water Mark.  A 
list of such waters in Michigan is available from this office.  They generally include all Great 
Lakes and connecting channels, waterways constructed or improved for navigation by the 
Corps, major rivers to heads of navigation, and segments of waterbodies whose surface 
elevations are subject to backwater influence (below the Ordinary High Water Mark) of 
adjoining listed navigable waters of the United States. 
 
Ordinary High Water Mark (OHWM):  That line on the shore established by fluctuations of 
water and indicated by physical characteristics such as shelving, destruction of terrestrial 
vegetation, presence of litter or debris, or changes in the character of soil.  The Great Lakes 
and connecting channels have established OHWMs to account for (1) the Great Lakes’ daily, 
seasonal, and annual fluctuations and (2) human disturbances to the shore that likewise occur 
on a daily, seasonal, and annual basis.  These OHWMs correspond to fixed elevation contours 
(International Great Lakes Datum, 1985) at the approximate location of the line on the shore 
established by fluctuations of water and indicated by physical characteristics such as shelving, 
destruction of terrestrial vegetation, presence of litter or debris, or changes in the character of 
soil.  The OHWM for any of the Great Lakes or connecting channels is available on the Corps 
of Engineers’ web site.      
 
Pier:  A narrow platform extending from a shore over water and supported by piles or crib 
structures, used to secure, protect, and provide access to ships and boats.   
 
Pile Clusters:  A grouping of timber, concrete, or steel beams. 
 
Polluted Material:  Material that contributes to increased concentrations of elements or 
compounds above background levels within the surrounding medium or biota.  
 
Regional Permit:  A Department of the Army authorization that is issued for a category or 
categories of structure, work, or discharges of dredged or fill material that are substantially 
similar in nature and that cause only minimal individual and cumulative adverse environmental 
impact. 
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Revetment:  An orderly facing of stone or broken concrete along an embankment slope to 
prevent erosion.    
 
Rip-rap:  A layer of stones or broken concrete placed without order along an existing 
embankment slope to prevent erosion. 
 
Sand: Unconsolidated material that occurs as a result of the natural disintegration of rocks, and 
ranging in size classification from fine (predominately retained on a U.S. Standard Sieve No. 
200) to coarse (almost entirely able to pass through a U.S. Standard Sieve No. 4). 
 
Spring Piles:  A beam of timber, concrete or steel driven into the earth as a means of securing a 
boat or supporting a pier. 
 
Submerged Utility Line Crossings:  A utility line is any pipe or pipeline for the transportation 
of any gaseous, liquid, liquefiable, or slurry substance, for any purpose; and any cable, line, or 
wire for the transmission for any purpose of electrical energy, telephone and telegraph 
messages, and radio and television communication. 
 
Wetlands:  Those areas that are inundated or saturated by surface or ground water at a 
frequency and duration sufficient to support, and that under normal circumstances do support, 
a prevalence of vegetation typically adapted for life in saturated soil conditions.  Wetlands 
generally include swamps, marshes, bogs, and similar areas. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

































































 
Membership Application 

 
Thank you for your interest in joining Save Our Shoreline, Inc.  Please complete the following information 
and send it to: 

Save Our Shoreline, Inc. 
P.O. Box 2307 

Bay City, Michigan 48707-2307 
989-667-2910 

www.saveourshoreline.org 
 

Last Name: ____________________________       First Name: ______________________________ 
 
Mailing Address: _______________________       City: ____________________________________ 
 
State: ____________________Zip:_________       Phone: __________________________________ 
  
Email Address: _________________________       Fax: ____________________________________ 
 
Name of your beach area: _____________________________________________________________ 
      (i.e. AuGres, Bay City, Caseville, Grand Traverse area, Tawas)  
~ I wish to join. 
 
~ I have enclosed $50.00 ($25.00 application fee and $25.00 annual fee).  Please make check payable to 

Save Our Shoreline, Inc. 
 
 
Upon receipt of your application, you will receive one membership certificate.   Please enter the name you 
would like to have on the membership certificate.   
 
 
_______________________________________________________________________________ 
Please be very specific.  (Example:  Bob Jones, Mr. & Mrs. Bob Jones, or Bob and Mary Jones?) 
 

 
On behalf of Save Our Shoreline, Inc., we thank you for your support in protecting  

Michigan’s recreational beaches. 
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